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January 21, 2015 

 

Vote “NO” on H.R. 36, the “Pain-Capable Unborn Child Protection Act” 

 

Dear Representative: 

 

On behalf of the American Civil Liberties Union (ACLU), a non-partisan 

organization with more than a half million members, countless additional activists 

and supporters, and 53 affiliates nationwide, dedicated to protecting the principles 

of freedom and equality set forth in the Constitution and in our nation’s civil 

rights laws, we urge you to vote against the misleadingly captioned Pain-Capable 

Unborn Child Protection Act, H.R. 36, which would ban abortion starting at 20 

weeks of pregnancy. 

 

H.R. 36 is an extreme attempt to restrict a woman’s right to make her own 

decision about whether to continue a pregnancy.  State after state has tried to take 

these decisions away from women and their families; H.R. 36 would do the same 

nationwide.  We oppose H.R. 36 because it interferes in a woman’s most 

personal, private medical decisions and violates fundamental constitutional 

precepts. 

 

Every pregnancy is different.  For many women and families, it is a joyous event.  

However, none of us can presume to know what complications may arise during a 

pregnancy, or all the circumstances surrounding the decision to continue or end a 

pregnancy.  This is an inherently private decision that must be made by a woman 

and her family in consultation with her doctor—not the government—and the 

United States Supreme Court has long recognized as much.  In Roe v. Wade, the 

Court held that: (1) a state may never ban abortion prior to fetal viability—that is, 

before the fetus could survive outside the woman’s body; and (2) a state may ban 

abortion after viability only if there are adequate exceptions to protect a woman’s 

life and health.
1
  These principles have been applied and reaffirmed repeatedly for 

over four decades.
2
  Yet H.R. 36 flouts these basic constitutional rules both by  

                                                 
1
 410 U.S. 113, 163-64 (1973).  

2
 Gonzales v. Carhart, 550 U.S. 124, 145 (2007) (“It must be stated at the outset and with clarity that Roe’s essential 

holding, the holding we reaffirm, has three parts. First is a recognition of the right of the woman to choose to have 

an abortion before viability and to obtain it without undue interference from the State.  Before viability, the State’s 

interests are not strong enough to support a prohibition of abortion or the imposition of a substantial obstacle to the 

woman’s effective right to elect the procedure.”) (quoting Planned Parenthood v. Casey, 505 U.S. 833, 871 (1992)); 

see also Casey, 505 U,S, at 871 (“The woman’s right to terminate her pregnancy before viability is the most central 

principle of Roe v. Wade.  It is a rule of law and a component of liberty we cannot renounce.”).  
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taking away women’s decision-making ability before viability and by failing completely to 

protect women’s health. 

 

By banning abortions at 20 weeks—a pre-viability stage of pregnancy—H.R. 36 directly 

contradicts longstanding precedent holding that a woman should “be free from unwarranted 

governmental intrusion” when deciding whether to continue or terminate a pre-viability 

pregnancy.
3
  The Supreme Court has long made it clear that a legislature cannot declare any one 

element—“be it weeks of gestation or fetal weight or any other single factor—as the 

determinant” of viability.
4
  Similarly here, the government cannot draw a line at a set number of 

weeks to prohibit abortion care.  Thus, a ban on abortion starting at 20 weeks is per se 

unconstitutional,
5
 regardless of the legislature’s justification for it.   

 

Indeed, a similar provision banning abortions beginning at 20 weeks enacted by the Utah 

legislature was overturned years ago by the United States Court of Appeals for the 10
th

 Circuit 

because it “unduly burden[ed] a woman’s right to choose to abort a nonviable fetus.”
6
  More 

recently, courts have preliminarily or permanently enjoined similar bans in Arizona, Georgia, 

and Idaho, as well as bans in Arkansas (12 weeks) and North Dakota (6 weeks).
7
  Indeed, in 

2013, the United States Court of Appeals for the 9
th

 Circuit struck down a 20 week ban, holding 

that the U.S. Supreme Court has been “unalterably clear” that “a woman has a constitutional 

right to choose to terminate her pregnancy before the fetus is viable.”
8
  The Court has recognized 

the irreducible right of every woman to determine the course of her pregnancy before viability 

for more than 40 years.  H.R. 36 would, quite simply, violate that right.  

 

H.R. 36 also ignores women’s health, and in fact seriously threatens it.  Many things can go 

wrong during a pregnancy and a woman’s health could be at risk in complex ways that require 

urgent care.  However, by failing to include an exception to preserve a woman’s health, as 

longstanding precedent requires,
9
 the bill would effectively force a woman and her doctor to wait 

until her condition is terminal to finally act to protect her health—and by then it could be too 

late.  Women may suffer blindness, kidney failure, or permanent infertility as a result of being 

denied the care they need by this bill. In addition to sacrificing women’s health, H.R. 36 would 

rob families of the ability to make private decisions about whether to continue a pregnancy in 

light of severe or fatal fetal conditions that develop or are detected in mid or later pregnancy.  

 

Further, the two very narrow exceptions that the bill does contain are entirely inadequate:  the 

exception to protect the life of the woman not only ignores her health entirely but also explicitly 

                                                 
3
 Casey, 505 U.S. at 851. 

4
 Colautti v. Franklin, 439 U.S. 379, 388-89 (1979).   

5
 Isaacson v. Horne, No. 12-16670, 2013 WL 2160171, at *1 (9th Cir. May 21, 2013). 

6
 Jane L. v. Bangerter, 102 F.3d 1112, 1118 (10th Cir. 1996). 

7
 Isaacson, No. 12-16670, 2013 WL 2160171; Lathrop v. Deal, No. 2012-cv-224423 (Ga. Super. Ct. Dec. 21, 2012); 

McCormack v. Hiedeman, 900 F. Supp. 2d 1128 (D. Idaho 2013); Erik Eckholm, Abortion Law in Arkansas is 

Blocked by U.S. Judge, N.Y. TIMES, May 18, 2013, at A10; MKB Mgmt. Corp. v. Burdick, No. 1:13-CV-071, 2014 

WL 1653201 (D.N.D. Apr. 16, 2014). 
8
 Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013), cert. denied, 134 S. Ct. 905 (2014). 

9
 Casey, 505 U.S. at 879 (a post-viability ban must make an exception where an abortion is “necessary, in 

appropriate medical judgment, for the preservation of the life or health” of the woman) (emphasis added); see also 

Roe, 410 U.S. at 164-65. 
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excludes life-threatening mental illness, while the exception for rape or for incest of a minor 

requires that survivors report their sexual assault to authorities in order to obtain the abortion 

care they need.
10

   Both of these callous requirements demonstrate both serious insensitivity 

towards survivors and an appalling lack of trust in women. 

 

The blatantly unconstitutional restrictions on basic medical care in H.R. 36 are made all the 

worse by the fact that the bill would impose harsh criminal penalties, including up to five years 

imprisonment, on the physicians who provide that care. By exposing medical professionals to 

prosecution for providing their patients with much-needed compassionate treatment at a difficult 

time, this bill attempts to turn politicians into doctors, and doctors into criminals. 

 

H.R. 36 would not only force some women to carry pregnancies to term in spite of serious 

threats to their health or severe or lethal fetal anomalies, it would also force women’s hands in 

the other direction.  Some ill women, in the absence of this bill, would try to continue their 

pregnancies as long as possible to see if their health conditions could be managed or resolved.  If 

H.R. 36 were enacted, however, such women might feel forced to terminate a difficult pregnancy 

pre-emptively for fear of losing the ability to protect their health after the 20 week mark if their 

situation continued to worsen. The same may be true for women whose fetuses have been 

diagnosed with severe anomalies, who would be rushed into making decisions before this bill 

takes away their ability to do so.   

 

This bill should be rejected, not just because it is unconstitutional, but because it disregards 

women’s health and the reality of their lives. We urge members of the House of Representatives 

to oppose passage of this bill. 

  

Should you have any questions, please contact Georgeanne Usova (202) 675-2338 or 

gusova@aclu.org.  

 

Sincerely, 
 

 

 

 

 

Laura W. Murphy      Georgeanne M. Usova 

Director       Legislative Counsel 

Washington Legislative Office 
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 Pain-Capable Unborn Child Protection Act, H.R. 36, 114th Cong. (2015) (providing exceptions for when abortion 

is “necessary to save the life of a pregnant woman whose life is endangered by a physical disorder, physical illness, 

or physical injury. . . not including psychological or emotional conditions” or pregnancy results from rape or or from 

incest against a minor  “if the rape has been reported at any time prior to the abortion to an appropriate law 

enforcement agency, or if the incest against a minor has been reported at any time prior to the abortion to an 

appropriate law enforcement agency or to a government agency legally authorized to act on reports of child abuse or 

neglect.”) 
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