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Former Cabinet Secretaries, Commissioners, and Other Senior 
Administrative Agency Officials 
 Windsor 
 
From the earliest days of our nation … administrative agencies overseeing federal benefits and laws have 
determined marital status by turning to state marriage laws. … [A]gencies have historically proven adept 
at applying choice of law rules to ascertain state marital status while administering the scores of federal 
programs that rely on marriage determinations.” (p. 1-2)  
 
The Bipartisan Legal Action Group (“BLAG”) contends that DOMA serves a legitimate end – the 
government’s interest in “national uniformity” - because Section 3 establishes a categorical rule 
regarding the validity of marriages of same-sex couples under federal law.  But Section 3 has no rational 
relationship to that end.  It fails to foster uniformity because it does not alter the federal government’s 
incorporation of other variations in state marriage law. … In fact, Section 3 diminishes uniformity by 
creating two classes of married people.  (p. 2) 
 
DOMA does nothing to alter the federal government’s incorporation of virtually every variation in state 
marriage law.  The sole exception made is for same-sex couples, who are wholly excluded from all 
marital benefits and obligations under federal law.” (p. 2) 
 
[T]he legal framework for determining martial status embraced and continues to embrace state law 
diversity, except for marriages of same-sex couples…. DOMA unconstitutionally interferes with a long-
standing and well-functioning system by singling out and excluding from federal benefits one class of 
married and committed couples.  (p. 13) 
 
Federal agencies have developed, through decades of experience, a remarkable degree of sophistication 
and competence in applying the diverse laws of the states to determine whether to recognize common 
law marriages.  That competence is equally applicable when assessing the validity of a post-divorce 
marriage, an interracial marriage, or the marriage of a same-sex couple.  (pp. 26-27) 

 
BLAG cannot justify the law’s unequal treatment of marriages of same-sex couples by claiming that 
Section 3 furthers a federal interest in uniformity.  Federal agencies have never adopted uniform rules for 
making marital determinations, and they have always been able to develop choice of law rules in the 
face of substantial diversity among state marriage laws.  Applying these same principles and practices to 
marriages of same-sex couples would pose no administrative challenges. (p. 34) 
 
Summary of Brief 
The brief refutes BLAG’s contention that DOMA was needed to impose “uniformity” in federal benefits, 
or to ease administrative burdens for federal agencies.  Rather, this brief shows the federal government 
has never tried to impose a uniform standard on marriages before, and DOMA departs from a long-
standing system of federal deference to state determinations of marital status.  The marriages of same-
sex couples do not pose a “problem” for federal agencies since those agencies  routinely deal with 
variations in marriage law, including common law marriage, and different standards for divorce.  Amici 
further explain, based on their extensive experience administering federal benefits programs, that the 
variation in state laws regarding marriage pales in comparison to the real complexity that such agencies 
routinely handle every day.   
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Notable Quotes 

 
DOMA announces no uniform nation-wide rule of divorce, consanguinity, or common law marriage. 
Apart from denying recognition to married same-sex couples, Section 3 entirely leaves in place the same 
“patchwork of disparate state-law rules” that administrative agencies have regularly used to determine 
marital status. (p. 4)  
 
 [T]he idea that state marriage laws were uniform before DOMA is a fallacy.  Instead, states have 
continually amended and modernized their laws, and as they have done so, agencies have expertly 
navigated these differences while administering federal law.”  (p. 14)  
 
“[S]ince 1996, federal agencies have continued to accommodate the differences among state marriage 
laws on a regular basis, each agency making its own determinations about how best to apply state law.  
Marriages of same-sex couples pose no issue for agencies already adept at applying diverse state 
marriage laws.” (p. 15) 
 
Federal law did not prioritize uniformity or treat all mixed-race couples the same nationwide. Instead, 
couples who were married under relevant state law were considered married by the federal 
government. Any lack of uniformity among the states with respect to the marriage of same-sex couples 
is plainly no more challenging for federal agencies than the historic lack of uniformity among state laws 
regarding interracial marriage. (p. 18)  
 
When disputes over the validity of a divorce and choice of law have led to court litigation, the federal 
courts, too, have referred to, and deferred to, state law.  (p. 21)  
 
Section 3 of DOMA does not ease administrative burdens or simplify the determinations made by 
federal agencies.  Congress has never enacted a uniform definition of marriage—not prior to 1996, and 
not with the passage of Section 3.  Under DOMA, federal agencies undertake a routine analysis of state 
law to determine marital status for all marriages between heterosexual couples.  The effort that would 
be borne by agencies in the absence of DOMA is no different.”  (p. 3) 
 
“[T]he task of interpreting state marriage laws, particularly for a modest number of married same-sex 
couples, pales in magnitude, complexity, and fact intensity to many other benefit eligibility 
determinations made by federal agencies every day.” (p. 3) 
 
“Section 3 of DOMA does not displace the settled regime of deference to different state-by-state 
definitions of marriage—except for married same-sex couples who are systematically excluded from 
federal benefits and obligations applicable to all other married couples.  DOMA announces no uniform 
nationwide rule of divorce, consanguinity, or common law marriage.  Apart from denying recognition to 
married same-sex couples, Section 3 otherwise entirely leaves in place the same “patchwork of 
disparate state-law rules” that administrative agencies have regularly used to determine marital status.”  
(p. 5) 
 
“States have taken sometimes very different approaches to regulating marriage.  For example, the states 
were long divided over whether to recognize marriages between members of different races and 
whether to permit divorces without finding evidence of fault.  To the present day, states have different 
rules for divorce, common law marriage, consanguinity, and age of consent. In fact, neither state nor 
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federal law has ever treated “similarly-situated couples” the same across the nation—a purported 
justification for DOMA Section 3.”  (p. 15) 

 
Amici Curiae  
The brief was signed by 9 former Cabinet Secretaries, Commissioners, and Other Senior Administrative 
Agency Officials, who served a wide range of agencies in both Democratic and Republican 
administrations.   
 
Dr. Donna E. Shalala served as Secretary of  Health and Human Services (“HHS”) from 1993 to 2001. 
 
Dr. Louis W. Sullivan served as Secretary of Health and Human Services (“HHS”) from 1989 to 1993. 
 
Togo D. West, Jr. served as Secretary of Veterans Affairs (“VA”) from 1998 to 2000. 
 
Kenneth S. Apfel served as the 13th Commissioner of the Social Security Administration (“SSA”) from 
1997 to 2001. 
 
Sheldon S. Cohen served from 1965 to 1969 as Commissioner of the Internal Revenue Service (“IRS”). 
 
Rudy F. deLeon served as Deputy Secretary of Defense from 2000 to 2001.   
 
Jamie S. Gorelick served as General Counsel of the Department of Defense from 1993 to 1994. 
 
Michael J. Graetz served as Deputy Assistant Secretary for Tax Policy at the Department of the Treasury 
from 1990 to 1991.   
 
Dr. John J. Hamre served as the Deputy Secretary of Defense from 1997 to 2000.   
 
Benjamin W. Heineman Jr. served in the Department of Health, Education, and Welfare from 1977 to 
1980, ending his tenure there as Assistant Secretary for Planning and Evaluation. 
 
Kathryn O. Higgins was Deputy Secretary of Labor from 1998 to 2000.   
 
Constance Berry Newman was the Director of the Office of Personnel Management (“OPM”) from 1989 
to 1992. 
 
Harriet S. Rabb served as HHS General Counsel from 1993 to 2001, during the tenure of Secretary 
Shalala. 


