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INTRODUCTION TC "INTRODUCTION" \f C \l "1" 
This is an appeal from the Maricopa County Superior Court, which permanently enjoined and declared unconstitutional Appellants’ unwritten policy prohibiting the transportation of inmates for the purpose of obtaining non-therapeutic abortions (hereinafter the “Policy”).  The only way an inmate can circumvent this prohibition is to seek and obtain a court order that lifts the ban in her case by directing Appellants to transport her to an abortion provider.  This Policy violates both the federal and state constitutions.


Notwithstanding their attempt to portray the court order as an easily obtainable “rubber stamp” on the exercise of constitutional rights, Appellants concede that the Policy transfers from the woman to the court the power to decide whether an abortion is “necessary.”  The Policy, that is, grants the court veto power over the woman’s abortion decision.  Moreover, contrary to Appellants’ purported expectation, the “rubber stamp” is not always forthcoming or prompt.  Under the Policy, Ms. Doe suffered seven weeks of delay in obtaining an abortion, subjecting her to increased medical risks and extreme emotional distress as she struggled to obtain a court order that was initially denied.  

There are several hurdles that an inmate must negotiate in complying with Appellants’ Policy.  An inmate must first learn of the Policy, find an abortion clinic on her own, arrange for the procedure, retain willing counsel, and file the necessary motion or lawsuit, which still may not be approved.  With each week the procedure is delayed, the risks to the woman’s life and health increase significantly.

The Policy thus clearly violates the constitutional right to decide to end a pregnancy before fetal viability.  The Supreme Court first articulated protection for this right over thirty years ago in Roe v. Wade,
 and has repeatedly reaffirmed it, including in Planned Parenthood v. Casey.
  Outside the prison context, there is no question that a ban on abortions for adult women absent a court order would constitute an unconstitutional “undue burden,” the test articulated in Casey.  Because the right to reproductive choice is not inconsistent with incarceration, the test applicable here is the same undue burden test, which the Policy fails: the only avenue to circumvent it gives the court veto power over the woman’s decision, and it imposes delay of indeterminate, dangerous, and potentially prohibitive length.

But the Policy would fail even under the less stringent Turner v. Safley
 test, which is reserved for prison regulations affecting rights that – unlike the right to choose abortion – are inconsistent with incarceration.  The Policy fails this test because it serves no legitimate penological interest.  If the court order did indeed amount to no more than a rubber stamp, it would, of course, serve no purpose, penological or otherwise.  Moreover, there is no legal basis for Appellants’ assertion that, absent a court order, they might be liable to third parties interested in the life of the fetus; that a court order would immunize them from other liability arising from the transport or the abortion procedure; or that state law prohibits them from allocating resources for such transports.  These purported security, liability, and resource concerns are also undermined by Appellants’ practice of transporting prisoners off-site frequently – with no court order – for medical and non-medical reasons, including routine transports to visit dying relatives and attend viewings of deceased relatives.  The Policy simply serves no purpose except, as the trial court noted, “to deflect what may be politically unpopular decisions and put those decisions at the feet of the court.”  (R 48.)

The trial court therefore correctly ruled that the Policy violates female inmates’ federal constitutional right to privacy.  This court should affirm.
  Since the Policy also violates female inmates’ state constitutional right to privacy and evinces deliberate indifference to their serious medical needs in violation of the federal and state constitutions, this Court may affirm on these grounds as well.
STATEMENT OF FACTS TC "STATEMENT OF FACTS" \f C \l "1" 
I.
The Policy And Jane Doe’s Efforts To Obtain An Abortion While Incarcerated TC "I.
The Policy And Jane Doe’s Efforts To Obtain An Abortion While Incarcerated" \f C \l "2" 
Jane Doe discovered that she was pregnant on the eve of her sentencing in Maricopa County Superior Court for driving under the influence.  (R 39 Ex. 1 at ¶ 5.)  She was only 19 years old, unmarried, and facing months of jail time as well as two years of probation.  (Id.)  She felt unprepared to have a child and, consequently, decided to terminate her pregnancy.  (Id.)  

Ms. Doe asked the private attorney who represented her in the criminal proceeding to try to delay her sentencing hearing so she could obtain an abortion.  (Id.)  The prosecutor refused to agree to the extension, however, noting that Ms. Doe could obtain an abortion while on work furlough.  (Id. at ¶ 6.)  The sentencing went forward as scheduled on March 18, 2004, and Ms. Doe was immediately taken into custody.  (Id.)

Ms. Doe’s pregnancy was confirmed during a medical exam performed at the end of her first week of incarceration, while she was housed at the Tent City Jail and awaiting transfer to the work furlough area.  (Id. at ¶ 8.)  She immediately told the examining nurse of her decision to terminate the pregnancy, and believed she would be able to obtain an abortion on her own because she had been cleared for work furlough.  (Id at ¶¶ 2, 8.)  Over the following week, as she was scheduled for an ultrasound and then referred to a counselor, she repeatedly told medical and other personnel that she wanted an abortion.  (Id. at ¶¶ 9-10.)  

However, when jail personnel learned of her pregnancy, she was quickly transferred out of the tents and into the dorms at the Estrella Jail, where inmates are not allowed to participate in work furlough, and where inmates in Ms. Doe’s dorm (the “J-dorm”) had particularly restricted telephone access.  (Id. at ¶¶ 7-8, 10.)  She was thus at the mercy of Appellants to obtain access to an abortion.

Maricopa County Correctional Health Services (CHS) provides pregnant inmates with prenatal care and delivery services, including off-site when necessary, but does not provide abortion services.  (R 29 Ex. 11 at 28:8-15, 30:23-24, 36:3-25, 37:24-38:3; R 29 Exs. 14 & 15.)  Although CHS staff discuss abortion with pregnant inmates (R 29 Ex. 11 at 28:8-15), provide counseling upon request (id. at 31:3-13, 35:19-36:2), and provide care before and after an abortion procedure (id. at 34:16-34:23; R 29 Ex. 2), it neither funds nor assists in arranging for the procedure.  (R 29 Ex. 2; R 29 Ex. 11 at 31:3-13, 38:4-10.)

Pursuant to the unwritten Policy, Appellants prohibit inmates from obtaining non-therapeutic abortions by refusing to provide transportation off-site.  The only way an inmate can obtain an abortion not necessary to save her health or her life is by seeking and obtaining a court order directing Appellants to transport her off-site for the procedure.  (R 29 Ex. 7 at 35:2-12; R 29 Ex. 8 at 10:21-11:21, 52:21-53:2; R 29 Ex. 10 at 16:1-5, 19:5-8, 28:6-11.)

Nothing in posted jail rules informs inmates of the Policy.  (R 29 Ex. 7 at 44:1-11.)  The jail provides no assistance to inmates in finding an abortion clinic or in scheduling an appointment.  (R 29 Ex. 2; R 29 Ex. 11 at 31:3-13, 38:4-10.)  There is no provision in the Policy for ensuring that an inmate has legal counsel to assist with her motion for a court order.  (R 29 Ex. 2.)  Moreover, the Policy includes no rules or procedures for Appellants or the courts to ensure prompt resolution of an inmate’s request for an abortion and motion for a court order, and there are no standards that judges are to employ when considering the motion.  (R 29 Ex. 10 at 27:8-11, 41:2-24.)  Indeed, Sheriff Arpaio testified that he has “no idea” whether a court will grant an inmate’s request for an abortion and conceded that “[t]he gal may have the baby by the time it gets through the court system.”  (Id. at 27:4-7, 33:8-22, 41:2-25.)

Consistent with the Policy, Appellants refused to transport Ms. Doe to a local family planning clinic for an abortion.  (R 29 Ex. 1 at ¶¶ 10-11.)  They informed her that her only recourse was to find and retain legal counsel to seek a court order requiring them to transport her.  (Id.)  Appellants also require inmates to prepay for the abortion procedure, as well as pay for the cost of transport, security, and staff expenses.  (R 29 Ex. 2; R 29 Ex. 9 at 29:13-20.)  Ms. Doe was prepared to pay for the abortion and related transport and security costs incurred in connection with her appointment.  (R 29 Ex. 1 at ¶¶ 12-13; see also R 29 Ex. 8 at 49:3-25.)

Like any inmate, Ms. Doe’s ability to contact the outside world was limited.  Yet, consistent with the Policy, she was provided no information on, or assistance with, lawyers or abortion providers.  (R 29 Ex. 1 at ¶¶ 9-13.)  Although CHS provided her with a flyer that listed the names and phone numbers for abortion alternative agencies and adoption services, the flyer stated that “[a]bortion providers are listed in the phone book.”  (Id. at ¶ 9; R 29 Ex. 2.)  Ms. Doe’s ability to make necessary arrangements was further curtailed by the telephone restriction enforced in the J-dorm, where Appellants placed her after learning of her pregnancy.  (R 29 Ex. 1 at ¶¶ 8, 10-12.)  

Fortunately, Ms. Doe’s parents were available and willing to assist her, and were able to prepay and arrange for her clinic appointment.  (Id. at ¶¶ 10-13.)  

Even so, it took more than seven weeks from the time Ms. Doe first told jail employees that she wanted an abortion until the time she was able to obtain one.  (Id. at ¶¶ 5-14.)  Ms. Doe’s criminal attorney refused to help with this kind of court order.  (Id. at ¶ 11.)  Through her parents’ efforts, she was able to obtain representation from an attorney with the Maricopa County Public Defender’s Office.  (Id.)  That attorney filed a Motion for Transport with the Commissioner who sentenced Ms. Doe in her criminal case.  (Id. at ¶ 11; R 29 Ex. 3, filed under seal.)  The Commissioner denied the motion, stating:  “I have conferred with some of my higher ups on this particular matter and I have been told that this Court and this County does not involve itself usually in transporting or assisting inmates in having elective medical procedures performed.”  (R 29 Ex. 4, filed under seal.)  After apparently making efforts to bring the matter before a second judge, the public defender informed Ms. Doe that his office would no longer allow him to represent her.  (R 29 Ex. 1 at ¶¶ 11-13.) 

Ms. Doe’s parents sought a private attorney to represent her on a pro bono basis.  (Id. at ¶ 13.)  Ms. Doe’s present counsel then brought this suit, challenging the Policy as unconstitutional.  (R 1.)  They secured a temporary restraining order that, finally, required Appellants to transport Ms. Doe to have the abortion procedure on May 14, 2004.  (R 8.) 

II.
The Increased Medical Risks From Delaying An Abortion TC "II.
The Increased Medical Risks From Delaying An Abortion" \f C \l "2" 
By the time Ms. Doe was able to obtain an order allowing her to have an abortion, she was fourteen weeks pregnant – more than seven weeks later in pregnancy than she had been when she first informed Appellants of her desire for an abortion.  (R 29 Ex. 1 at ¶ 13; R 29 Ex. 5 at ¶ 5, filed under seal.)  Although abortion is generally a safe procedure, the associated risks to the woman’s life and health increase significantly with each week the procedure is delayed.  (R 29 Ex. 6 at ¶ 11.)  Such risks include perforation of the uterus, retained tissue, hemorrhaging, and even death.  (Id.)  There is also an increase in the cost and duration of the procedure when it occurs later in pregnancy.  (R 29 Ex. 5 at ¶¶ 6-9.)  Beginning in the fourteenth week of pregnancy, what would otherwise be a one-day procedure can become a more invasive, complicated, and costly two-day procedure.  (Id.; R 29 Ex. 6 at ¶ 11.)  Although Ms. Doe was fortunate to obtain an order just in time to have the one-day procedure, the delay of many weeks nonetheless increased the risk of complications.
  (R 29 Ex. 5 at ¶¶ 5-10; R 29 Ex. 6 at ¶ 11-14.) 

In addition to increased physical health risks, Ms. Doe suffered severe emotional distress for the many weeks she was forced to wait for the procedure.  (R 29 Ex. 1 at ¶ 15.)  She scratched her eyebrows so much from the stress, they disappeared.  Her hair thinned.  She felt completely helpless and out of control.  She feared that she would be forced to carry the pregnancy to term against her will.  (Id.) 

III.
The Origin And Rationale Of The Policy TC "III.
The Origin And Rationale Of The Policy" \f C \l "2" 
The Policy was developed in 1990 in direct response to an inmate’s request for an abortion.  (R 29 Ex. 8 at 35:2-24; R 29 Ex. 9 at 15:5-16, 16:2-17:1, 22:11-24:11.)  Appellants were worried about “adverse publicity,” “political problems,” and “media ramifications to an elected official.”  (R 29 Ex. 9 at 17:18-21:6; see also R 29 Ex. 7 at 39:3-11.)  The Policy was also motivated, to some degree, by concern “regarding allowing the actual procedure itself to go through.”  (R 29 Ex. 9 at 19:14-17.)

Although not in office when the Policy was created, Sheriff Arpaio has maintained the Policy throughout his tenure, consistent with his well-publicized stance against abortion and his “America’s toughest sheriff” persona.  (R 29 Ex. 10 at 11:1-18, 16:1-23, 19:5-8, 28:6-34:19, 35:12-24; R 29 Ex. 7 at 41:4-6.)  He has made the following statements to the media and in campaign brochures:

· “It’s government money and this is elective surgery.  What are they going to ask for next?  A nose job?”  (R 29 Ex. 10 at 29:12-20.)  

· “The gal may have the baby by the time it gets through the court system.  But we’ll take care of them in jail like all medical conditions.”  (Id. at 33:7-22.)  

· Sheriff Arpaio’s 2004 campaign brochure states that he “is fighting an ACLU lawsuit that would liberalize abortion access for his inmates.”  The campaign brochure further states:  “For so many reasons the ACLU is wrong to force my office into being a taxi service for abortion proponents.  I won’t permit it.”  (Id. at 34:1-10; R 29 Ex. 16.)  

· “I’m very pro-life and believe in family values. . . . I’m being sued by the Civil Liberties Union and they want me to pick up, to take my female inmates out of jail, take them to an abortion clinic, let them have an abortion, and transport them back to jail. . . . That will never happen.”  (R 29 Ex. 10 at 35:12-36:3.)  

IV.
Appellants’ Proffered Justifications For The Policy TC "IV.
Appellants’ Proffered Justifications For The Policy" \f C \l "2" 
Appellants claim that the Policy addresses security considerations.  (R 29 Ex. 9 at 23:2-24:1; R 29 Ex. 7 at 51:16-18, 53:14-25; R 29 Ex. 10 at 42:7-17.)  Appellants have also stated, however, that jail administrators are in the best position to assess security risks, and that a court order is not required for the jail to take steps to ensure security.  (R 29 Ex. 7 at 34:19-35:1; Ex. 9 at 26:14-19, 30:21-31:8; Ex. 8 at 51:9-13.)  

For example, Jack MacIntyre (the author of the Policy) testified that the Policy addresses security considerations because it allows the Sheriff’s Office to use unmarked vans and non-uniformed officers, and to set the time and date of the abortion.  (R 29 Ex. 9 at 23:2-24:1.)  Yet he conceded that the Sheriff’s Office could implement such logistical decisions without a court order.  (Id. at 30:21-31:8.)  He also admitted, as did the jails’ security and transport commanders, that jail staff are better trained than a superior court judge to assess the security risk of transporting an inmate off-site.
  (Id. at 26:14-19; R 29 Ex. 7 at 34:19-35:1; R 29 Ex. 8 at 51:9-13.)  Sheriff Arpaio similarly conceded that safety is not advanced by transporting an inmate with a court order versus without one.  (R 29 Ex. 10 at 42:18-21.)  

Appellants transport inmates off-site for non-medical reasons without a court order approximately once a week.  (R 29 Ex. 7 at 28:3-19, 29:25-30:9, 31:17-25, 53:3-10; R 29 Ex. 8 at 15:18-16:8, 31:14-16, 33:19-34:14, 58:8-14; R 29 Ex. 10 at 21:24-22:8; R 29 Ex. 12 § 21 at 5.)  For example, without a court order, Appellants transport inmates to hospitals or hospices to visit terminally ill relatives, as well as to viewings of deceased relatives.  (R 29 Ex. 7 at 28:3-19, 29:25-30:9, 34:5-9, 53:3-10; R 29 Ex. 8 at 15:18-16:8, 33:19-34:14, 58:8-14; R 29 Ex. 10 at 21:24-22:8, 25:6-12; R 29 Ex. 12 § 21 at 5.)  Appellants do not require payment for the transport, security, or expenses incurred for these off-site transports.  (R 29 Ex. 8 at 33:9-14.)  Conversely, Appellants do require that an inmate pay for costs of transport and security related to facilitating an abortion procedure.  (R 29 Ex. 9 at 29:13-20.) 
Appellants also regularly transport inmates off-site for medical treatment without a court order.  (R 29 Ex. 7 at 22:24-23:7; R 29 Ex. 8 at 34:15-35:18; R 29 Ex. 11 at 26:10-16.)  Indeed, inmates are transported to Maricopa Medical Center (“MMC”) and its medical clinic several times a week without a court order.  (R 29 Ex. 7 at 22:24-23:7; R 29 Ex. 8 at 34:15-35:18; R 29 Ex. 11 at 26:10-16.)  Appellants have transported inmates to other hospitals in the Phoenix metropolitan area when they could not get care they needed at MMC, in both emergency and non-emergency situations, all without a court order.  (R 29 Ex. 7 at 20:10-15; Ex. 11 at 25:9-11, 25:17-26:2, 37:24-38:3; R 29 Ex. 13 at 9:23-25.)  When pregnant inmates deliver, they are always transported to hospitals off-site.  (R 29 Ex. 11 at 36:20-25.)   

Inmates, including pregnant inmates with complications requiring specialized prenatal care, are also transported to private doctors’ offices without a court order.  (R 29 Ex. 7 at 29:8-10; R 29 Ex. 8 at 58:19-59:11; R 29 Ex. 11 at 36:12-19, 37:24-38:3; R 29 Ex. 12 § 21 at 5.)  Appellants similarly transport inmates off-site for eyeglass appointments and for any off-site medical or dental treatments that CHS recommends.  (R 29 Ex. 7 at 20:16-21:5, 23:22-24:7, 28:6-10, 28:20-29:1, 29:19-24, 31:7-16, 58:21-59:25; R 29 Ex. 8 at 34:15-35:14, 58:19-59:11; R 29 Ex. 9 at 26:2-6.)  Appellants do not require inmates to pay for the transport, security, or staff expenses incurred for any off-site appointments that CHS recommends, including non-emergency procedures.  (R 29 Ex. 7 at 49:3-19, 50:6-15; R 29 Ex. 8 at 10:24-11:5, 40:10-17, 48:10-22; R 29 Ex. 9 at 27:24-28.) 

Off-site transports for abortion have occurred far less frequently than the other medical and non-medical off-site transports described above.  Appellants’ witnesses recalled that inmate requests for abortions have occurred approximately five times since the Policy was enacted.
  (R 29 Ex. 7 at 41:9-15; R 29 Ex. 9 at 35:2-37:7.)  Appellants did not take a position in court on whether those requests should be granted.  (R 29 Ex. 9 at 38:9-18.)

Appellants testified that security plays a role in every transport, regardless of its purpose, and “regardless of a court order or not.”  (R 29 Ex. 8 at 54:3-55:6, 56:3-13.)

Appellants’ other proffered reasons for creating the Policy include the belief that there “may have been” a law precluding the use of government resources for transport to abortions (R 29 Ex. 9 at 18:1-4); concern that the spouse or significant other of the pregnant woman had a right to be heard before the abortion (id. at 17:24-18:10, 19:5-17); and the belief that a court order relieves the Sheriff from tort liability for incidents that might occur during the procedure or transport to the abortion clinic (R 29 Ex. 10 at 19:9-15, 20:6-21:9.)  In addition, Appellants put forward a fourth interest for the first time on appeal: “conservation of government resources.”  Op. Br. at 27.

V.
Other Prisons Accommodate Abortions Without A Court Order TC "V.
Other Prisons Accommodate Abortions Without A Court Order" \f C \l "2" 
Other prisons, both nationally and in Arizona, accommodate abortions without a court order.  

Inmates in federal prisons can obtain abortions without a court order.  See 28 C.F.R. § 551.23.  The Salt Lake County jail system, where Appellants’ witness and CHS Medical Director, Todd Wilcox, serves as medical director, also does not require a court order to obtain abortion services.  (R 29 Ex. 11 at 16:21-17:2, 47:10-20.)    

In Arizona, the Pima County Sheriff’s Department does not deny access to abortion absent a court order.  (R 29 Ex. 18.)  Rather, “[a]n inmate would request abortion services like any other medical request, i.e., submit a Sick Call Request.  A court order is not required.”  (Id.)  First Correctional Medical, which services Pima County inmates, has a policy on abortion that states:  “The legal right to therapeutic or elective abortions will not be mitigated by reason of incarceration.”  (Id.)  

The Arizona Department of Corrections treats inmate requests for abortion the same as requests for emergency inmate escorted visits, such as bedside visits to terminally ill family members.  (R 29 Ex. 17.)  These requests are processed without a court order.  (Id.)  

VI.
The Ruling Below TC "VI.
The Ruling Below" \f C \l "2" 
Ms. Doe brought this action in the Maricopa County Superior Court to challenge Appellants’ Policy, which denies inmates the ability to terminate their pregnancies in a timely, safe, and legal manner.  (R 1.)  Although Ms. Doe received emergency injunctive relief after filing suit (R 8), her claims for declaratory and permanent injunctive relief remained.  

The parties cross-moved for summary judgment.  (R 28 & 34.)  Ms. Doe contended that the Policy violates female inmates’ federal and state constitutional rights to privacy, and evinces deliberate indifference to their serious medical needs.  (R 28.)  Appellants argued that Ms. Doe’s claims were moot and that legitimate penological interests supported the Policy.  (R 34.)

The trial court granted summary judgment to Ms. Doe.  (R 48.)  As a threshold matter, the court agreed with Ms. Doe that, “given the limited duration of women’s pregnancies and the limited duration of jail sentences at the Maricopa County Jail, the mootness doctrine should not prevent the issues being addressed on their merits.”  (Id.)  Although the parties disagreed on the applicable standard of scrutiny, the court held that the Policy failed to pass constitutional muster under even the less restrictive test, because “no penological purposes are served by the policy.”  (Id.)  The court entered an order declaring the Policy unconstitutional and enjoining its enforcement.  (R 52.)

Ms. Doe now asks this Court to affirm.

ISSUES PRESENTED FOR REVIEW TC "ISSUES PRESENTED FOR REVIEW" \f C \l "1" 
1. Whether the Policy, which prohibits inmates from obtaining abortions unless they obtain a court order requiring off-site transport for the procedure, violates female inmates’ right to privacy under the Fourteenth Amendment of the United States Constitution;

A. Whether the Policy constitutes an undue burden on female inmates’ right to seek abortions;

B. Whether, in the alternative, the Policy fails to advance a legitimate penological interest.

2. Whether the Policy evinces a deliberate indifference to the serious medical needs of female inmates in violation of the Eighth Amendment to the United States Constitution.

3. Whether the Policy violates female inmates’ right to privacy under article 2, § 8 of the Arizona Constitution.

4. Whether the Policy subjects female inmates to cruel and unusual punishment in violation of article 2, § 15 of the Arizona Constitution.

ARGUMENT TC "ARGUMENT" \f C \l "1" 
 

I. The Trial Court Correctly Held The Policy Unconstitutional Under The Fourteenth Amendment TC "I.
The Trial Court Correctly Held The Policy Unconstitutional Under The Fourteenth Amendment" \f C \l "2" 



The Policy categorically denies inmates access to abortion absent a court order.  The Superior Court correctly held that this Policy violates the right to decide to terminate a pregnancy as articulated in Planned Parenthood v. Casey, 505 U.S. at 846, and also fails the reasonable relationship test articulated in Turner v. Safley, 482 U.S. at 89.  Regardless of how Appellants frame the issue, the Policy in fact imposes a ban on abortion that an inmate may circumvent only if she obtains a court order lifting the ban in her particular case.  She will get no abortion unless – with no assistance, guidance, or established prison or judicial procedures – she manages to locate and retain a lawyer willing to represent her in her request; the lawyer asks the court to order Appellants to transport her for the procedure; the judge decides to grant – rather than deny – that motion; and the judge does so before, as a practical matter, abortion is no longer an option.  Nothing illustrates the Policy’s constitutional infirmity better than the complete absence of standards for the court’s evaluation of a request for relief: the court may, as initially occurred here, simply deny it, on any grounds it deems proper.  The Policy thus gives the court unconstitutional veto power over a woman’s decision to have an abortion.  Accordingly, this Court must affirm.

A. The Policy Is Subject to the Undue Burden Standard TC "A.
The Policy Is Subject to the Undue Burden Standard" \f C \l "3" 

Under the Supreme Court’s recent decision in Johnson v. California, 543 U.S. 499 (2005), the Policy is subject to the same standard of review that applies to restrictions on the right to choose to terminate a pregnancy outside the prison context, namely the undue burden test announced in Casey.
  In Johnson, the Court held that a prison’s policy of temporarily segregating prisoners on the basis of race is subject to the strict scrutiny standard, which applies outside the prison context, rather than to the more deferential standard articulated in Turner v. Safley.  Id. at 509-10.  That is because the right to be free from racial discrimination is not inconsistent with incarceration.  The right, in other words, is unlike rights such as freedom of association and movement – the curtailment of which is necessary to further the “legitimate penological objectives of the corrections system” – that are properly analyzed under Turner.  Id. at 510 (citation and internal quotation marks omitted).  Accordingly, Johnson makes clear that the Turner standard of review applies “only to rights that are inconsistent with proper incarceration.”  Id. (internal quotation marks omitted). 


The right to choose to terminate a pregnancy is, like the right to treatment without racial discrimination, “not a right that need necessarily be compromised for the sake of proper prison administration.”  Id.  Exercise of the right bears no relation to the goals of criminal deterrence or social isolation; it implicates no security concerns because it neither promotes illegal or subversive activity among prisoners, nor prevents prison officials from combating such activity; and denying an inmate an abortion produces no rehabilitative benefit whatsoever.
  Indeed, the Supreme Court has already held that medical care is not inconsistent with incarceration.  See, e.g., Helling v. McKinney, 509 U.S. 25, 32 (1993) (state is constitutionally required to provide medical care to persons involuntarily committed); Estelle v. Gamble, 429 U.S. 97, 103 (1976) (Eighth Amendment requires government to provide medical care to prisoners, and denial of such care serves no “penological purpose”).
  Accordingly, allowing inmates access to medical care necessary for the range of reproductive health options – including prenatal and labor and delivery care as well abortion care – is fully “consistent with proper prison administration.”  Johnson, 543 U.S. at 511.    

Appellants’ own practices reflect that access to pregnancy-related medical care, including abortion care, is not inconsistent with incarceration.  Appellants provide pregnant inmates in the Maricopa County Jail System with obstetrical care throughout pregnancy and delivery; transport them off-site for such care when necessary; provide post-abortion care on-site; and transport inmates without a court order when a pregnant inmate’s health or life is at risk.  Not surprisingly, every federal court to address the issue has decided – explicitly or implicitly – that the right to choose abortion survives incarceration.
  Because exercise of the right is consistent with incarceration, the Policy is, under Johnson, subject to Casey’s undue burden test.  The Policy fails that test.

B. The Policy Imposes an Unconstitutional Undue Burden on Prisoners Seeking Abortion TC "B.
The Policy Imposes an Unconstitutional Undue Burden on Prisoners Seeking Abortion" \f C \l "3" 
1.
The Effect of the Policy Is to Grant Courts Veto Power Over an Inmate’s Abortion Decision TC "1.
The Effect of the Policy Is to Grant Courts Veto Power Over an Inmate’s Abortion Decision" \f C \l "4" 

The Policy unconstitutionally transfers the ultimate decision of whether to terminate a pregnancy from the pregnant inmate to the court.  Yet, over thirty years ago, in Roe v. Wade, the Supreme Court held that the right to privacy, “founded in the Fourteenth Amendment’s concept of personal liberty . . . encompass[es] a woman’s decision whether or not to terminate her pregnancy.”  410 U.S. at 153 (emphasis added).  Because the state cannot ban abortion, it cannot delegate to anyone veto power over the woman’s decision, regardless of whether that power will in fact be exercised.  Planned Parenthood v. Danforth, 428 U.S. 52, 69 (1976).  Even where the state may permissibly require parental consent for a minor’s abortion decision, the constitutional prohibition on granting anyone an absolute veto obliges the state to provide a bypass – that is, an alternative avenue for the minor to obtain authorization.  E.g., Bellotti v. Baird, 443 U.S. at 644-43.


In Casey, the Court reaffirmed the “central holding” of Roe – that “a State may not prohibit any woman from” choosing an abortion “before [fetal] viability,” 505 U.S. at 879 (emphasis added) – and enunciated the “undue burden” standard for evaluating abortion restrictions:

A finding of an undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.  A statute with this purpose is invalid because the means chosen by the State to further the interest in potential life must be calculated to inform the woman’s free choice, not hinder it.  And a statute which, while furthering the interest in potential life or some other valid state interest, has the effect of placing a substantial obstacle in the path of a woman’s choice cannot be considered a permissible means of serving its legitimate ends.

Id. at 877.  Casey makes clear that while the state may “tak[e] steps to ensure that th[e woman’s] choice is thoughtful and informed,” 505 U.S. at 872, it must not interfere with her “right to make the ultimate decision” of when to become a mother and when an abortion is necessary, id. at 877, based on “her own conception of her spiritual imperatives.”  Id. at 852.

The Policy violates this standard by allowing the court to potentially substitute its judgment for the woman’s.  As Appellants concede, the Policy “ask[s] the judge . . . to examine the reasons advanced by the inmate” to determine whether the abortion “is necessary.”  Op. Br. at 27.  But no court is entitled to make such a determination about an adult’s abortion decision.  The Policy denies an inmate access to the medical care she needs to exercise her right to reproductive choice; her only recourse is to seek a court order; and the court may deny her request outright, improperly scrutinize her reasons for choosing abortion, or simply delay ruling until it is too late for the inmate to exercise her right.

The violation inherent in this transfer of decision-making authority is only exacerbated by the lack of substantive standards for the court to follow in making its ruling.  The existence of such standards would not render the Policy constitutional, but the lack of standards highlights that the court has absolute discretion to grant the request or, as initially happened here, to deny it on whatever grounds the judge chooses.
  Cf., e.g., Akron v. Akron Ctr. for Reprod. Health, 462 U.S. 416, 439-41 (1983) (invalidating parental involvement ordinance that “create[d] no procedures” for judicial bypass on grounds that – even where state may constitutionally require parental consent for minor’s abortion – state must provide bypass, which must contain standards guaranteeing that minor’s request will be granted where she is mature enough to make decision independently or abortion is in her best interest), overruled in part on other grounds by Casey, 505 U.S. 833.

The effect of the Policy is thus to grant a court absolute veto power over an inmate’s abortion decision.  This constitutes an undue burden, as the Casey Court made clear in striking down a spousal notification requirement because it “enable[d] the husband to wield an effective veto over his wife’s decision” to end a pregnancy.  505 U.S. at 897-98.  Appellants’ Policy must similarly be struck down.
2.
The Policy Imposes Impermissible Delay Because It Provides No Procedures for the Inmate to Learn About or Invoke the Judicial Process and No Time Limit for the Judge to Rule TC "2.
The Policy Imposes Impermissible Delay Because It Provides No Procedures for the Inmate to Learn About or Invoke the Judicial Process and No Time Limit for the Judge to Rule" \f C \l "4" 
The final illustration of the Policy’s constitutional deficiency is its utter failure to guarantee that an inmate can invoke the judicial process and obtain a ruling with the expedition necessary to effectuate the right to choose abortion.

· First, a pregnant inmate must secure an attorney, navigate the court process, and obtain relief on her own.  This is true despite the fact that the jail’s written policies contain “nothing” even informing inmates of the Policy.  The only resource given to the inmate is a telephone book, and Appellants are free to put her on telephone restriction while she is seeking an abortion.  Even if the court promptly grants the inmate’s motion, navigating this process inherently imposes significant and dangerous delay.

· Second, the court that hears the motion is under no obligation to rule within any timeframe at all, let alone a timeframe that allows the inmate to obtain an abortion.  Bellotti, 443 U.S. at 643-44 (judicial bypass procedure for authorizing minor’s abortion must be anonymous and expeditious enough for her to obtain abortion).

In the case at bar – even though Ms. Doe was fortunate in that both the judge who denied her initial motion and the judge who granted her TRO ruled quickly – she was delayed in obtaining counsel, denied a court order, and subsequently forced to initiate a constitutional challenge before finally having her motion granted, seven weeks after she first told jail officials she desired an abortion.  Even then, she prevailed only because she had parents who were willing and able to assist her, including by making telephone calls she was unable to make herself because Appellants had placed her in an area with restricted telephone access.  The Policy thus effectively prohibits abortion for inmates who do not have parents or others who can find a lawyer and convince a court to override the Policy.  Whether the Policy blocks an abortion or considerably delays one, the result is an unconstitutional undue burden.

Appellants cannot insulate themselves from responsibility for this violation by asserting that Ms. Doe’s inability to obtain abortion services for seven weeks from her first request was a product of “her own conduct,” attributable solely to her incarceration and individual circumstances.  Op. Br. at 19, 21, 23.   It is Appellants’ Policy that forces inmates to seek a court order with no information, assistance, or guidance; the Policy that subjects their decision to arbitrary judicial review; and the Policy that leaves them at the mercy of a judicial process that may – for all Appellants know or care – drag on for so long that the right is extinguished.  
Appellants’ only other answer – that “the existence of some delay does not render the jail policy an undue burden,” Op. Br. at 21 – is equally unavailing.  It misapprehends both the central issue in this case and controlling Supreme Court precedent on the permissible scope of delay.  The central issue here is not the constitutionality of imposing delay, but the constitutionality of imposing a ban that an inmate can circumvent only by obtaining an order from a court that has absolute veto power over her decision.

Even as to delay, however, the Supreme Court has upheld abortion restrictions that impose delay only if – as is not the case here – the delay is finite, brief, and incidental to furthering a legitimate state interest.  Casey, for example, upheld a mandatory 24-hour waiting period after women received state-mandated counseling as a “reasonable measure to implement the State’s interest in protecting the life of the unborn.”  505 U.S. at 885.  Even when a state interest is furthered, however, delay must be minimized to avoid pushing women later in pregnancy, when abortion may become riskier or unavailable.  See, e.g., Casey, 505 U.S. at 885 (upholding one-day delay where shown it “does not create any appreciable health risk”); Bellotti, 443 U.S. at 642-43 (recognizing delay can lead to abortion decision being made by “default”); Planned Parenthood v. Lawall, 180 F.3d 1022, 1030 (9th Cir. 1999) (recognizing that delay jeopardizes safety of abortion procedure).

The Policy clearly violates these standards.  First, it cannot, at least constitutionally, serve any state interest.
  Because it is indisputable that delaying abortion by weeks jeopardizes a woman’s health, the Policy disserves the state’s interest in protecting the health of pregnant women.  (See R 29 Ex. 6, Declaration of Warren H. Hern, M.D., June 9, 2005 (stating that “[t]he risks associated with having an abortion increase with each week of gestation[]”).)  Nor can the Policy serve the state’s interest in potential life – except, that is, if the Policy delays an inmate so long that she must carry to term, or if the court exercises its unconstitutional veto power and denies the inmate’s motion.  See supra pp. 9-10.
  Either of those would, of course, be unconstitutional means to serve this state interest.
  Casey, 505 U.S. at 877.

Second, far from being carefully circumscribed, the delay the Policy imposes is indefinite and potentially prohibitive.
  Appellants concede they have “no idea” when, or whether, a judge will ever grant an inmate’s request, and that an inmate may “have the baby by the time [her request for an abortion] gets through the court system.”  (R 29 Ex. 10 at 27:4-7, 33:8-22.)  Thus, because the Policy serves no “valid purpose” and “strike[s] at the [abortion] right itself,” Casey, 505 U.S. at 874, this Court should affirm its permanent injunction.

C. The Policy Fails Even Under a Turner v. Safley Analysis Because It Serves No Legitimate Penological Interest TC "C.
The Policy Fails Even Under a Turner v. Safley Analysis Because It Serves No Legitimate Penological Interest" \f C \l "3" 
Even assuming arguendo that the more deferential Turner test applies instead of Casey’s undue burden test, the Policy still fails.
  See Turner v. Safley, 482 U.S. 78, 89 (1987) (prison regulations that prohibit or limit inmates’ exercise of constitutional rights may be valid if “reasonably related to legitimate penological interests”).  The Policy violates pregnant inmates’ constitutional rights by interposing a significant roadblock not justified by any reasonable relation to legitimate penological interests.

Factors relevant in determining the reasonableness of a prison regulation include: (1) whether there is a “valid, rational connection between the prison regulation and the legitimate governmental interest put forward to justify it”; (2) whether “other avenues remain available for the exercise of the asserted right”; (3) whether accommodation of the asserted right will have a significant impact on fellow inmates and prison staff, “and on the allocation of prison resources generally”; and (4) whether there are “ready alternatives” for accommodating the prisoner’s constitutional rights “at de minimis cost to valid penological interests.”  Turner, 482 U.S. at 89-91.  

Applying the Turner standard, courts have consistently invalidated prison policies, like the one here, in which inmates are denied access to abortions without a court order.  The seminal case was decided by the Third Circuit in Monmouth County Correctional Institutional Inmates v. Lanzaro, 834 F.2d 326 (3rd Cir. 1987).  Several other courts have found its reasoning persuasive.  Roe v. Crawford, 396 F. Supp. 2d 1041 (W.D. Mo. 2005); Roe v. Leis, No. C-1-00-651, 2001 WL 1842459 (S.D. Ohio Jan. 10, 2001); Barron, 92 F. Supp. 2d at 696; see also R 48.  Only one such policy has been upheld, Victoria W. v. Larpenter, 369 F.3d 475 (5th Cir. 2004), but, as the lower court in this case found, that case is fundamentally flawed in its reasoning, as well as distinguishable on its facts.

Here, as in Monmouth County, each of the Turner factors weighs against finding the Policy reasonable.  In addition, the facts in this case are similar to Monmouth County and not Victoria W.  Consequently, Appellants’ Policy, which burdens the constitutional right to choose an abortion, fails the Turner test and must be struck down.

1. The Policy Bears No Rational Relationship to Legitimate Penological Interests TC "1.
The Policy Bears No Rational Relationship to Legitimate Penological Interests" \f C \l "4" 
As they did before the lower court, Appellants put forward three “governmental interests” to justify the Policy, including “security of the inmates and others, limiting liability exposure, and insuring that jail officials are not violating any laws.”  Op. Br. at 27.  In addition, Appellants put forward a fourth interest for the first time on appeal: “conservation of government resources.”
  Id.  Finally, although ignored in Appellants’ briefing, the authors of the Policy have essentially acknowledged that it exists to protect the Sheriff from adverse publicity.  At bottom, each of these interests lacks legitimacy or a rational connection to the refusal to allow an inmate access to abortion absent a court order.

· Appellants’ interest in protecting the Sheriff from adverse publicity.  This is far from a legitimate penological interest.  Appellants apparently concede its illegitimacy by their silence.  However, an assessment of the legitimacy of the other interests they rely on to justify the Policy cannot be divorced from this one.  It is an admitted impetus for the creation and continuation of the Policy.  

Ironically, this is the one interest that the Policy may actually serve: it allows the Sheriff to represent to his constituents that he will not allow any inmate to access abortion services unless forced to do so by the courts.  But such a purely political motivation cannot justify the Policy.  Inmates’ constitutional rights cannot be subordinated to an elected official’s political aspirations.

· Appellants’ alleged concern for security.  This is not supported by the undisputed facts in this case.  Appellants regularly – as often as every week – transport inmates without a court order for various special events, such as visiting sick relatives, attending viewings of deceased relatives, or the reading of a will.  Appellants even more frequently transport inmates off-site for non-emergency medical care without a court order.

This undermines any suggestion that the Policy reasonably relates to security.  To the contrary, it applies only to an admittedly infrequent category of off-site transports, for which Appellants have never opposed a court-order request.   Appellants have not seriously suggested, let alone offered evidence, that the security risks are meaningfully different when transporting an inmate for an abortion than when transporting her for special events or medical treatment ordered by CHS.

While Appellants contend “it would certainly be better not to conduct any transports to outside, insecure locations,” Op. Br. at 27, they fail to explain how the Policy reasonably addresses this concern.  In fact, they concede that a court order does nothing to address or alleviate security concerns, which exist regardless of the reason why an inmate is being transported and regardless of whether the transporting officers are acting pursuant to court order.  As Appellants concede, jail administrators are in a better position to evaluate security risks and administer the goal of security than the courts.  Yet, the Policy puts the security evaluation in the court’s hands “with no guidelines to inform its decision.”  (R 48.)  Appellants have thus failed to show that the Policy reasonably relates to a legitimate interest in maintaining security. 

· Appellants’ contention that the Policy is justified by liability concerns.  This justification is equally specious.  Appellants offer a trio of liability concerns, but fail to support them with any legal citations or meaningful analysis.  Op. Br. at 27-28.  First, there is no legal basis for Appellants’ concern that they might be liable to third parties with some perceived interest in whether the inmate obtains an abortion.  The law has been well settled for over thirty years that no third party, not even a spouse, is entitled to a veto over a woman’s decision to terminate her pregnancy.  See supra Part I.B.1.  

Second, Appellants’ concern about liability for an act or omission of a transported inmate is contrary to Arizona law, which exempts public entities and their employees from liability for injuries “caused by an escaping or escaped prisoner.”  A.R.S. § 12-820.02(A)(2).  

Third, Appellants are more likely to be liable to an inmate for medical complications because they did not transport her for the abortion procedure promptly upon her request than because they did.  By delaying inmates’ access to abortion services, the Policy increases the health risks associated with the procedure.  

In any event, Appellants articulate no legal basis for their apparent belief that a court order would absolve them of liability arising from their transportation of an inmate to and from an abortion clinic.  To the extent they suggest that liability concerns are addressed by simply reducing off-site transports, this rationale is undermined by their assumption that the court will rubber-stamp the inmate’s request for an abortion, and by their frequent transport of inmates off-site for special events, for all instances in which an inmate gives birth, and for non-emergency medical care – all without a court order.  For all of these reasons, Appellants’ liability-based justification for the Policy does not hold water.

· Appellants’ purported interest in “insuring that jail officials are not violating any laws.”  Op. Br. at 27.  No law exists in Arizona that precludes the transport of prisoners for an abortion.
  Arizona law provides only that public funds may not be “expended for payment to any person or entity for the performance of an abortion.”  A.R.S. § 35-196.02.  There is no question of a violation of this statute, because Ms. Doe was always willing to pay for the abortion herself. 
  

There is also no rational connection between the concern over this statutory provision and the Policy.  If the public funds statute in fact forbids transport, then each time an inmate seeks a court order, Appellants – and the Arizona Attorney General – would be obliged to oppose the motion and defend the application of the statutory ban.  That, of course, has never happened.  Concern about the public funds statute thus provides no rational basis for the Policy.

· Appellants’ newly asserted interest in “conservation of resources.”  Appellants’ theory seems to be that the Policy reduces the number of off-site transports and thus reduces those occasions when deputies are pulled away from their functions at the jail to escort inmates off-site.  The argument should not be considered since it was not raised below.  Further, it is more properly addressed under the third Turner factor: whether accommodation of the right will have a significant impact on prison staff.  Nonetheless, even addressing it as a justification for the Policy, it fails to withstand scrutiny.  

As compared to the weekly transport of inmates for special events and non-emergency medical care, which do not require a court order, the impact on jail resources from a handful of transports for abortions, and only one for another elective medical procedure since 1990, can be no more than negligible.  This is especially true since inmates transported for abortions must reimburse Appellants for the security and transportation costs.  Additionally, assuming that the court order for an abortion transport is eventually granted, albeit after Policy-induced delay, resources will eventually be expended for that transport.  Ironically, if the inmate is permitted to attend the hearing on her request for a court order, she must be escorted to and from that hearing, and more jail resources will have been expended because of the Policy, not less.

In sum, Appellants’ alleged justifications for the Policy are baseless and irrational.  This conclusion is supported by the Third Circuit’s decision in Monmouth County Correctional Institutional Inmates v. Lanzaro, where the court found a similar prohibition on inmates’ access to abortion to be unsupported by security and safety concerns.  834 F.2d 326.  The court found the policy “simply inexplicable in terms of legitimate security concerns.”  Id. at 338.  Because inmates were not required to obtain a court order to obtain off-site “medically necessary” treatment, but were required to do so for an elective abortion, the court held that the requirement “centers around the nature of the treatment; it in no way relates to the gravity of any perceived security risks.”  Id.  And, inmates seeking an abortion “pose no greater security risk than any other inmate who requires outside medical attention.”  Id.  The court concluded that the policy was “arbitrary” and “irrational.”  Id.  

The Fifth Circuit’s contrary conclusion in Victoria W. v. Larpenter is unpersuasive.  369 F.3d 475.  The decision gives short shrift to all but this first Turner factor, and fails to recognize the fundamental differences between abortions and all other “elective” medical procedures, namely the constitutional protection for abortion and the short timeframe within which an inmate may obtain an abortion.  Victoria W. holds that a court-order requirement for elective medical procedures, including abortions, was reasonably related to legitimate concerns regarding liability and security because it “aims to reduce the total number of off-site transports and thereby reduce the effects on prison resources, inmate security, and potential liability.”  Id. at 486-87.  In other words, the policy accomplishes its purpose by “avoiding unnecessary transports,” even when applied to inmates’ requests for transports for abortions.  Id.  

This conclusion is incorrect.  If the prison’s court-order requirement only serves its ultimate purpose when it prevents a transport, the only reason to apply it to an inmate request for a transport to an abortion is to prevent its occurrence.  Yet, implicitly acknowledging that any prison policy aimed at preventing abortions or having that effect would be unconstitutional, Victoria W. states that “[n]othing suggests that [the policy’s] purpose or effect was to deter abortions.”  Id. at 489.  The court also assumes that any request for a court order for a transport to an abortion will be granted.  See id. at 488.  Under the court’s own reasoning, therefore, the court-order requirement serves no purpose at all when applied to inmate requests for abortion.  


Even without its faulty reasoning, Victoria W. is unpersuasive here because it is factually dissimilar.  In Victoria W., the court-order requirement applied equally to requests for all non-emergency (as opposed to only elective medical treatment) transports.  Id. at 479.  Here, in contrast, Appellants transport inmates to special events and all non-elective medical appointments without a court order, which undermines any suggested relationship between the Policy and reducing the security and liability risks of off-site transports.  Furthermore, Louisiana law exposed the defendants in Victoria W. to “liability claims arising from the acts of escaped prisoners.”  Id. at 486.  Arizona law does the opposite, exempting the government and its employees from such liability.  See supra p. 37.  Finally, as explained in greater detail below, the impact on jail resources is far less here, where inmates in Maricopa County can obtain elective medical care locally, than it was in Victoria W., where inmates had to travel much further for elective care.  

Like the defendants in Monmouth County, Appellants here have not shown any reasonable relationship between the Policy and legitimate penological interests.  The Policy therefore fails the first prong of the Turner test and must be struck down. 

2. There Are No Alternative Means for an Inmate to Obtain an Abortion TC "2.
There Are No Alternative Means for an Inmate to Obtain an Abortion" \f C \l "4" 
The second Turner factor inquires whether there are alternative means available to inmates to exercise the affected right.  Turner, 482 U.S. at 90.  Appellants do not dispute that they will not transport an inmate for an elective abortion absent a court order.  Abortions are not performed on jail premises.  Pregnant inmates thus have no other avenues available to them to obtain an elective abortion.  

Appellants’ Policy here is like that in Monmouth County, where there were significant delays inherent in the court order application process, such as contacting a lawyer, gaining access to the court, and awaiting consideration of the merits of the application; where the policy took no account of the stage of the inmate’s pregnancy at the time of the abortion request; and where a court order was the sole means by which a pregnant inmate could obtain an elective abortion.  Monmouth County, 834 F.2d at 339-40 & n.21.  Appellants’ Policy should similarly be declared unreasonable on the basis of this factor.   

3. Accommodating an Inmate’s Constitutional Right to Choose Abortion, Without Requiring a Court Order, Will Have De Minimus Impact on Inmates, Staff, and Resources TC "3.
Accommodating an Inmate’s Constitutional Right to Choose Abortion, Without Requiring a Court Order, Will Have De Minimus Impact on Inmates, Staff, and Resources" \f C \l "4" 
The third Turner factor evaluates the impact that the accommodation of the asserted right will have on guards and other inmates and on the allocation of resources.  Turner, 482 U.S. at 90.  Here, accommodation of inmates’ abortion rights will have no significant “ripple effect” on others at the jail.  Id.  Appellants acknowledge that inmate requests for elective abortions are infrequent.  Because the inmate pays for the procedure and the related transport and security costs, the financial impact on the facility is de minimus.  

Furthermore, inmates in Maricopa County can obtain abortions and other elective medical care locally.  Appellants thus cannot claim a greater impact on jail resources, security, and potential liability for these types of transports than for others that are made without a court order, as did the defendants in Victoria W., where prisoners had to be escorted an hour away to New Orleans to obtain abortions and other elective medical procedures.  Victoria W., 369 F.3d at 486.  Indeed, because the plaintiff in Victoria W. sought a second-trimester abortion, she would have had to spend three days in New Orleans.  Id. at 487.  

Finally, the contrast between off-site transports for abortion and those for special events shows the fallacy of Appellants’ arguments.  Because they are so frequent, off-site transports for these events, such as visiting sick relatives and viewing deceased family members, utilize far more jail resources, and take place without court orders.  

4. There Are Ready Alternatives to the Policy for Accommodating Inmates’ Constitutional Right to Choose an Abortion TC "4.
There Are Ready Alternatives to the Policy for Accommodating Inmates’ Constitutional Right to Choose an Abortion" \f C \l "4" 
The fourth and final Turner factor analyzes whether there are “ready alternatives” for accommodating the inmates’ constitutional rights.  Turner, 482 U.S. at 90.  Plainly, Appellants could accommodate inmate requests for elective abortions internally at the jail, at no cost to valid penological interests.
  

Additionally, there is already an internal administrative procedure in place for inmates to request transport for special events, such as compassionate visits, as well as other types of medical care.  No adjustment would be needed to incorporate requests for abortion into these procedures.  In light of this ready alternative, the Policy represents an “exaggerated response” to the concerns set forth by Appellants. 
5. Deference to Prison Authorities’ Policy Rationale Is Unwarranted TC "5.
Deference to Prison Authorities’ Policy Rationale Is Unwarranted" \f C \l "4" 
For all the reasons set forth above, Appellants’ articulated interests are insufficient to justify the Policy, which thus fails under Turner.  This is the conclusion reached by all but one court evaluating similar policies for inmate abortions.  This is also the outcome warranted by the underlying policy concerns that led to the deferential Turner test in the first place: the need to defer to prison officials in matters of security and administration.  Appellants suggest that the trial court “did not give appropriate deference to the expertise and judgment of the jail administrators,” but this turns the concept of deference on its head.  Op. Br. at 29.

In formulating the reasonableness standard in Turner, the Supreme Court was informed by two principles: first, that prison inmates retain rights under the Constitution, but, second, that prison authorities are better equipped than the courts to deal with prison administration.  Turner, 482 U.S. at 84.  Deference to the appropriate prison authorities is warranted, according to the Court, because “[r]unning a prison . . . requires expertise,” and “‘courts are ill equipped to deal with the increasingly urgent problems of prison administration and reform.’”  Id. (emphasis added) (quoting Procunier v. Martinez, 416 U.S. 396, 405 (1974)).  Furthermore, “judgments regarding prison security ‘are peculiarly within the province and professional expertise of corrections officials.’”  Id. at 86 (quoting Pell v. Procunier, 417 U.S. 817, 827 (1974)).

Here, deference to Appellants’ expertise in security and prison administration is not warranted, because they have not exercised their expertise.  Instead, they have punted the abortion transport issue to the courts, asking the courts to substitute their judgment for Appellants’ on this issue.  Now, on appeal, they are essentially asking this Court to defer to their decision to defer to the courts.  This is as irrational as the Policy itself, as well as the alleged penological interests put forward to justify it.    
II.
The Policy Violates The Eighth Amendment TC "II.
The Policy Violates The Eighth Amendment" \f C \l "2"  

Appellants’ Policy also violated Ms. Doe’s Eighth Amendment rights.  Maricopa County is obligated “to provide medical care for those whom it is punishing by incarceration.”  Estelle, 429 U.S. at 103.  A prison official’s deliberate indifference to a serious medical need violates the Eighth Amendment.  Id. at 104.  

Deliberate indifference occurs when prison officials “deny reasonable requests for medical treatment” and the denial results in “undue suffering or the threat of tangible residual injury.”  Monmouth County, 834 F.2d at 346 (citation omitted).  Deliberate indifference also occurs when prison officials prevent an inmate from receiving treatment or otherwise deny access to treatment.  Id. at 347; see also Wood v. Housewright, 900 F.2d 1332, 1334 (9th Cir. 1990) (“[p]rison officials are deliberately indifferent to a prisoner’s serious medical needs when they deny, delay or intentionally interfere with medical treatment”) (internal quotation marks omitted); Farmer v. Brennan, 511 U.S. 825, 837 (1994) (deliberate indifference occurs when prison official “knows that inmates face a substantial risk of serious harm and disregards that risk by failing to take reasonable measures to abate it”); cf. Crawford, 396 F. Supp. 2d at 1044.  The question under the Eighth Amendment is whether prison officials, acting with deliberate indifference, exposed a prisoner to a sufficiently substantial “risk of serious damage to [her] future health.”  Farmer, 511 U.S. at 843.

Abortions are a serious medical need, and a need that depends on prompt action.  Monmouth County, 834 F.2d at 348-49; accord Reprod. Health Servs. v. Webster, 662 F. Supp. 407, 429 (W.D. Mo. 1987).  The Third Circuit explained in Monmouth County that pregnancy itself need not be an abnormal medical condition requiring remedial medical attention in order to come within the purview of Estelle.  Rather, the relevant medical care is that necessary to effectuate an inmate’s choice to terminate her pregnancy.  Prison officials display deliberate indifference to the need for such medical care by prohibiting access to it, and leaving the inmate no way to circumvent that prohibition except to obtain a court order.  That is especially the case because obtaining a court order delays the abortion procedure, which alone increases medical risks and amounts to deliberate indifference.  Monmouth County, 834 F.2d at 348-49.

Appellants concede that an abortion is a serious medical need, that delaying an abortion increases health risks, and that inmates may face delay while attempting to obtain a court order pursuant to the Policy.  They also admit that the motivating purpose for the Policy was to deal with a request for an abortion.   Yet until the trial court’s injunction, they continued to require it while knowing it could delay, or even prohibit, inmates from receiving abortion care.  These facts demonstrate a policy of deliberate indifference to inmates seeking abortion care.  The Policy therefore violates the Eighth Amendment.
III.
The Policy Violates The Arizona Constitution TC "III.
The Policy Violates The Arizona Constitution" \f C \l "2" 

A.
The Policy Violates Arizona’s Constitutional Right to Privacy TC "A.
The Policy Violates Arizona’s Constitutional Right to Privacy" \f C \l "3" 
The Policy also violates the explicit right to privacy in Arizona’s Constitution, which courts have repeatedly held is independent of, and often provides broader protection than, the federal Constitution.  See Pool v. Superior Court, 139 Ariz. 98, 108, 677 P.2d 261 (1984) (“[I]nterpretation of the state constitution is, of course, our province. . . .  [W]e cannot and should not follow federal precedent blindly”) (internal citations omitted).

Arizona’s Constitution explicitly establishes a right to privacy in Article II, Section 8, which states:  “No person shall be disturbed in his private affairs, or his home invaded, without authority of law.”  Courts have interpreted this provision to provide greater protections than the Federal Constitution.  See, e.g., State v. Ault, 150 Ariz. 459, 463, 724 P.2d 545, 549 (1986); State v. Bolt, 142 Ariz. 260, 264-65, 689 P.2d 519, 523-24 (1984) (“While Arizona’s constitutional provisions generally were intended to incorporate the federal protections, they are specific in preserving the sanctity of homes and in creating a right of privacy [under Article II, Section 8].”) (internal citation omitted); State v. Martin, 139 Ariz. 466, 473-74, 679 P.2d 489, 496-97 (1984) (Article II, Section 8 “is even more explicit [than the Fourth Amendment] in safeguarding [the] fundamental liberty” of sanctity of homes); State v. Baldwin, 184 Ariz. 267, 273, 908 P.2d 483, 489 (App. 1996) (“The Arizona Constitution, unlike the United States Constitution, gives explicit protection to privacy. . . . Article II, § 8 not only establishes a constraint on intrusive governmental action, it also declares an element of personal freedom and autonomy that the state may legislate to protect.”) (internal citation omitted); cf. Huggins v. Superior Court, 163 Ariz. 348, 351 & n. 2, 788 P.2d 81, 84 & n.2 (1990) (“our constitution explicitly assures secrecy in voting”); Weller v. Ariz. Dep’t of Econ. Sec., 176 Ariz. 220, 227 & n.8, 860 P.2d 487, 494 & n.8 (App. 1993) (state constitution supports policy of protecting “the off-duty personal lives of employees” in unemployment compensation system).
  


The Arizona right to privacy guarantees broad protections in the medical context.  For example, in Rasmussen v. Fleming, the Arizona Supreme Court held that the state constitutional right to privacy includes an individual’s right to refuse medical treatment.  154 Ariz. 207, 214-15, 741 P.2d 647, 681-82 (1987).  Recognizing that the United States Supreme Court had not yet held that the federal Constitution encompassed this right, Rasmussen nevertheless held: 

[W]e see no reason not to interpret “privacy” or “private affairs” as encompassing an individual’s right to refuse medical treatment.  An individual’s right to chart his or her own plan of medical treatment deserves as much, if not more, constitutionally-protected privacy than does an individual’s home or automobile.  

Id. at 215; see also State v. Estrada, 209 Ariz. 287, 290, 100 P.3d 452, 455 (2004) (relying on Rasmussen, holding that state cannot obtain blood for law enforcement purposes when person is subjected to medical treatment that he or she has explicitly rejected).  A woman’s right to terminate a pregnancy implicates the same issues of individual liberty, privacy, and autonomy: the ability to choose abortion is encompassed in a woman’s “right to chart . . . her own plan of medical treatment.”    


In keeping with this solicitude for privacy, and with the clear intent of the Arizona Supreme Court to read the state privacy protections expansively, the Arizona Constitution protects the ability to terminate a pregnancy as a fundamental right.  This conclusion is consistent with the holdings of numerous other state courts holding that their state constitution’s explicit right of privacy provides independent protection for the right of reproductive choice.
  

Furthermore, since the state right to access abortion is fundamental, any restriction placed on that right, such as the Policy, is subject to the most exacting standard of “strict scrutiny.”  Kenyon v. Hammer, 142 Ariz. 69, 79, 688 P.2d 961, 971 (1984).  Accordingly, the Policy can be upheld only if it serves a compelling state interest and is necessary to the achievement of that interest.
  See, e.g., Kenyon, 142 Ariz. at 78-79, 86-87, 688 P.2d at 970-71, 978-79.  Appellants cannot meet this test because the Policy advances no state interest.  See supra Part I.C.  On this alternative ground as well, this Court should affirm. 

B.
The Policy Violates Arizona’s Constitutional Prohibition on Cruel and Unusual Punishment TC "B.
The Policy Violates Arizona’s Constitutional Prohibition on Cruel and Unusual Punishment" \f C \l "3" 
Arizona’s Constitution provides that “[e]xcessive bail shall not be inflicted, nor excessive fines imposed, nor cruel and unusual punishment inflicted.”  Ariz. Const. art. 2, § 15.  This provision has been held identical in scope to its federal analogue.  State v. Davis, 206 Ariz. 377, 79 P.3d 64 (2003); State v. Zimmer, 178 Ariz. 407, 874 P.2d 964 (App. 1993).  Consequently, for the same reasons listed above in Part II, the Policy violates article 2, § 15 of the Arizona Constitution. 
CONCLUSION TC "CONCLUSION" \f C \l "1" 
For the foregoing reasons, this Court should affirm the judgment.


RESPECTFULLY SUBMITTED this 12th of May, 2006.

AMERICAN CIVIL LIBERTIES UNION FOUNDATION


Susan Talcott Camp**


Brigitte Adrienne Amiri*


Jennifer McAllister-Nevins*


Charu Chandrasekhar**

125 Broad Street, 18th Floor

New York, NY 10004

Attorneys for Plaintiff/Appellee

*admitted pro hac vice
**application for admission for pro hac vice in progress


and

LEWIS AND ROCA LLP (00030700)

By 



Susan M. Freeman (004199)


Sonya K. Parrish-Boun (023396)

40 North Central Avenue

Phoenix, Arizona 85004-4429

Cooperating Attorneys for

ACLU of Arizona

Attorneys for Plaintiff/Appellee

TWO COPIES of the foregoing

mailed this 12th day of May, 2006, to:

Daryl Manhart

Burch & Cracchiolo, P.A.

P.O. Box 16882

Phoenix, AZ  85011-6882

Joseph I. Vigil

Susan L. Hable

Maricopa County Attorney’s Office

Division of County Counsel

222 North Central Avenue, Suite 1100

Phoenix, AZ  85004-2206

Susan E. Anderson

Arizona State University College of Law

Visiting Associate Professor of Legal Writing

PO Box 877906

Tempe, AZ  85287-7906

Brigitte Adrienne Amiri

American Civil Liberties Union Foundation

125 Broad Street, 18th Floor

New York, NY  10004

CERTIFICATE OF COMPLIANCE

Pursuant to ARCAP 13 and 14, the undersigned certifies that the accompanying brief complies with those rules.  The brief is double-spaced, utilizes 14-point proportionally spaced Times New Roman typeface, and contains 12,492 words.

�  410 U.S. 113 (1973).





�  505 U.S. 833 (1992).





�  482 U.S. 78, 89 (1987).


�  “R __” references are to the Index of Record on Appeal.





�  All parties agree that this case should be disposed of as a matter of law.  This is clear from the fact that the parties cross-moved for summary judgment below, and from the fact that the relief Appellants seek on appeal is an order that summary judgment be granted in their favor.  Op. Br. at 9.


�  Expert review of Ms. Doe’s final ultrasound reveals that she was actually 14.2 weeks into her pregnancy at the time of her abortion.  (R 29 Ex. 6 at ¶ 14.) 


�  The jail’s security and transport commanders agreed, for example, that it is important for security purposes that jail officials have input on the date of any off-site transport.  (R 29 Ex. 7 at 53:14-25; R 29 Ex. 8 at 36:20-37:2.)


�  Although Appellants suggest that the handful of inmates who requested court orders for abortion other than Jane Doe received their requested court order promptly, this is based on the recollections of just two witnesses, who spoke only as to what occurred after the inmate requested the court order.  (R 29 Ex. 7 at 41:9-15; R 29 Ex. 9 at 35:2-37:7, 38:19-39:2.)  There is no evidence as to how much time and effort it took each of those inmates to have her pregnancy confirmed, obtain an ultrasound measuring gestational age, learn of the Policy, arrange for the procedure, find a willing lawyer, and file the required motion or lawsuit.  (R 29 Ex. 7 at 42:17-21; R 29 Ex. 9 at 38:23-39:2.)  And, there is no evidence as to how many inmates might have been deterred entirely by Appellants’ Policy from exercising their right to choose an abortion. 


�  The trial court properly held as a threshold matter that Ms. Doe’s claims were not moot “given the duration of women’s pregnancies and the limited duration of jail sentences at the Maricopa County Jail.”  (R 48); see also State v. Henderson, 210 Ariz. 561, 565 n.2, 115 P.3d 601, 605 n.2 (2005); Big D Constr. Corp. v. Court of Appeals, 163 Ariz. 560, 562-63, 789 P.2d 1061, 1063-64 (1990).  Standing is not a jurisdictional requirement under the Arizona Constitution.  Sears v. Hull, 192 Ariz. 65, 71, 961 P.2d 1013, 1019 (1998).  Since Appellants did not raise this issue in their opening brief, it is waived.  See State v. Watson, 198 Ariz. 48, 51, 6 P.3d 752, 755 (App. 2000).





�  The standard for review of a summary judgment is de novo.  See Andrews v. Blake, 205 Ariz. 236, 240, 69 P.3d 7, 11 (2003).  While Ms. Doe does not dispute that as a procedural matter, constitutionality issues are reviewed de novo, Baker v. Ariz. Dep’t of Revenue, 209 Ariz. 561, 564, 105 P.3d 1180, 1183 (App. 2005) (construing constitutionality of a statute), the presumption of constitutionality for legislatively enacted statutes would not apply to the Policy.  The constitutional standard of review is addressed in depth in this section of the brief.


�  Previous judicial decisions addressing similar policies applied Turner, but they all predated the Supreme Court’s decision in Johnson.  See, e.g., Victoria W. v. Larpenter, 369 F.3d 475 (5th Cir. 2004); Monmouth County Corr. Institutional Inmates v. Lanzaro, 834 F.2d 326 (3d Cir. 1987); Doe v. Barron, 92 F. Supp. 2d 694 (S.D. Ohio 1999).


�  Thus, Appellants rely to no avail on cases involving rights that are inconsistent with incarceration.  See Op. Br. at 14, citing, e.g., Overton v. Bazzetta, 539 U.S. 126, 129-36 (2003) (upholding prison visitation restrictions as indispensable to criminal deterrence and internal prison security); Hudson v. Palmer, 468 U.S. 517, 527-28 (1984) (Fourth Amendment right against unreasonable search and seizure is irreconcilable with imprisonment because the “close and continual surveillance of inmates . . . [is] required to ensure institutional security and internal order”).





�  Moreover, Appellants err in describing abortion as merely an elective procedure.  See Op. Br. at 27.  First, unlike other medical care, abortion is a procedure with specific constitutional protection.  Second, unlike dental work or cosmetic surgery “[t]he abortion decision is one that simply cannot be postponed, or it will be made by default with far-reaching consequences.”  Bellotti v. Baird, 443 U.S. 642, 643 (1979).  As the Bellotti Court explained, a woman “cannot preserve for long the possibility of aborting, which effectively expires in a matter of weeks from the onset of pregnancy.”  Id. at 642.  


�  See, e.g., Bryant v. Maffucci, 923 F.2d 979 (2d Cir. 1991); Reprod. Health Servs. v. Webster, 851 F.2d 1071 (8th Cir. 1988), rev’d on other grounds, 492 U.S. 490 (1989); Monmouth County Corr. Institutional Inmates v. Lanzaro, 834 F.2d 326 (3d Cir. 1987); Roe v. Crawford, 396 F. Supp. 2d 1041 (W.D. Mo. 2005); Doe v. Barron, 92 F. Supp. 2d 694 (S.D. Ohio 1999); cf. Victoria W. v. Larpenter, 369 F.3d 475 (5th Cir. 2004) (assuming without deciding that the abortion right survives incarceration). 


�  Indeed, the original judge here made no assessment of whether Ms. Doe’s request was necessary, but stated simply that her “higher ups” had informed her that the Court and County “do[] not involve” themselves in “transporting or assisting inmates in” the fashion Ms. Doe requested.  (R 29 Ex. 4 at 5.)


�  This is true notwithstanding Appellants’ reliance on Webster v. Reproductive Health Services, 492 U.S. 490 (1989).  See Op. Br. at 12 & n.9.  That case in no way supports Appellants’ claim that the Arizona public funding ban justifies the Policy.  See infra pp. 38-39. 





�  The Policy also fails to serve any other state interest, such as security or protection from liability.  See infra at Part I.C.1.





�  Indeed, Appellants have never relied upon either of these state interests to justify the Policy. 





�  Contrary to Appellants’ misrepresentation, the lower court did not rule on the basis that “any” delay in obtaining an abortion amounts to an “undue burden.”  Op. Br. at 19.  Rather, the court ruled on the basis that the Policy’s indefinite delays and lack of standards impose an undue burden.  (R 48.)  





�  Contrary to Appellants’ assertions, Op. Br. at 17, these are alternative tests.  As discussed above, if this Court agrees that a woman’s right to choose an abortion, like the right not to be subjected to racial discrimination, is consistent with incarceration, then Johnson instructs that the proper standard for scrutinizing the Policy is that applied outside the prison context – here, the undue burden standard.  If it fails that stricter test, as happened in Johnson, there is no further analysis.  Only if this Court finds that retaining the right to choose an abortion is inconsistent with incarceration does Turner’s more deferential reasonable-relationship standard apply.  And, as the Supreme Court has recognized since before Johnson, the Turner test is applied in lieu of the stricter standard, not in addition to it.  O’Lone v. Estate of Shabazz, 482 U.S. 342, 349 (1987) (“[P]rison regulations alleged to infringe constitutional rights are judged under a ‘reasonableness’ test less restrictive than that ordinarily applied to alleged infringements of fundamental constitutional rights.”)  (Emphasis added). 


�  As one commentator recently stated, “The improper imposition of the court-order prison policy [in Victoria W.], under these facts, suggests that the Fifth Circuit Court, and the Parish’s administrators, either misunderstand the delicacy of an abortion request, or are using this situation to enforce pro-life policies under the guise of prison logistics.”  Tecla Morasca, Involuntary Childbirth and Prisoners’ Rights: Court-Order Prison Policy Violates Fundamental Rights, 32 New Eng. J. on Crim. & Civ. Confinement 43, 66 (Winter 2006).  





�  Since this justification was not raised below, it was waived and this Court need not consider it.  See Crowe v. Hickman’s Egg Ranch, 202 Ariz. 113, 116, 41 P.3d 651, 654 (App. 2002).


�  This is evidenced by the fact that both the State prison system and the Pima County jail system transport for abortion care without court order.  See supra p. 16.





�  Although Appellants also require inmates to reimburse them for the related security and transportation costs, the law does not require it.  The plain language of the statute prohibits the use of public funds to perform an abortion, not to transport an inmate to and from the clinic.  Cf. Webster, 851 F.2d at 1083-84 (noting that, as conceded by the state defendant, Missouri’s ban on using public funds, employees, and facilities to perform or assist with elective abortions “did not preclude state employees from transporting and escorting inmates to obtain abortions,” and further stating that the court “could not accept the contention that ‘assisting’ an abortion encompasses driving or escorting the patient to the location where the procedure is to take place”).  





�  If, alternatively, the Policy results in a judicial veto of an inmate’s decision to end a pregnancy, far greater jail resources will be expended to provide pre-natal and delivery care, including an off-site transport for her delivery, if she remains in custody.  Cf. Monmouth County, 834 F.2d at 341 (observing that accommodation of an inmate’s right to choose an abortion “certainly imposes no greater burdens than already exist under the County’s accepted responsibility to provide all pregnant inmates with proper pre- and post-natal care”).


�  Such a policy exists in the federal system, see 28 C.F.R. § 551.23, and in Salt Lake City, where Appellants’ witness, CHS Medical Director, Todd Wilcox, also serves as medical director.  (R 29 Ex. 11 47:10-20.)  Here in Arizona, neither the Arizona Department of Corrections nor the Pima County Sheriff’s Department requires a court order before an inmate can access abortion services.  (R 29 Ex. 14; R.29 Ex. 17.)  Additionally, the only two attorney general opinions to address the issue have found that inmates’ abortion requests should be handled internally.  Ga. Att’y Gen. Op. No. 60 (1977); S.C. Att’y Gen. Op. No. 27791 (1974).


�  Although the lower court did not reach Ms. Doe’s claims under the Eighth Amendment or Arizona’s Constitution, this Court may affirm on these grounds.  Roberts v. State, 179 Ariz. 613, 618, 880 P.2d 1159, 1164 (App. 1994); ARCAP 13(b).  The same standard of review applies.





�  The previous citations for appellate affirmance on other grounds advanced to the trial court, and to the standard of review, apply to these arguments.


�  The breadth of the right to privacy is consistent with expansive protections guaranteed by the Arizona Constitution in several other contexts.  See, e.g., Mountain States Tel. & Tel. Co. v. Ariz. Corp. Comm’n, 160 Ariz. 350, 354-55, 773 P.3d 455, 459-60 (1989) (noting that Arizona’s Constitution provides greater protection of free speech rights than the First Amendment); Derendal v. Griffith, 209 Ariz. 416, 419, 104 P.3d 147, 150 (2005) (“[T]he Arizona Constitution requires greater protection of the right to trial by jury than does the federal constitution.”).  





�  See, e.g., N. Fla. Women’s Health & Counseling Servs., Inc. v. State, 866 So. 2d 612, 621 (Fla. 2003); State v. Planned Parenthood of Alaska, 28 P.3d 904 (Alaska 2001); Armstrong v. State, 989 P.2d 364 (Mont. 1999); Comm. to Defend Reprod. Rights v. Myers, 625 P.2d 779, 792 (Cal. 1981).





�  Even assuming arguendo that the Turner standard applies to Ms. Doe’s Fourteenth Amendment claims, it does not apply to inmates’ state constitutional claims.  See, e.g., Henderson v. Crosby, 883 So. 2d 847, 853-54 (Fla. App. 2004) (holding trial court erred in applying Turner standard where Florida Constitution was more protective of right).  Indeed, counsel is aware of no decision in which Turner was applied to a claim arising under the Arizona Constitution. 
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