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LEwis A. KAPLAN, District Judge.

Plaintiff advocacy organizations' brought this action under the Freedom of
Information Act? (“FOIA” or the “Act”) to compel the Department of Justice (“Department”) to
produce certain records relating to the Department’ s position on the authority of state and local
policeto enforceimmigration laws. The Department assertsthat the documentsfall within5U.S.C.
§552(b)(5) (“Exemption 5”), which exempts from the Act’ s disclosure requirements “inter-agency
or intra-agency memorandums or |letters which would not be available by law to a party other than
an agency in litigation with the agency.” Specifically, the Department asserts that the requested
documents are protected by the deliberative process privilege and the attorney-dient privilege. The
matter is before the Court on the Department’s motion for summary judgment dismissing the

complaint.

Facts
A. Background
Thefactsareessentially undisputed. The plaintiffsmadethe FOI A requeststhat gave
rise to this lawsuit after the Department of Justice seemingly changed its position on the authority
of state and local police to enforce federal immigration laws. In 1996, the Department’ s Office of

Lega Counsdl (“OLC”) issued alengthy legal opinion concluding, among other things, that states

Theplaintiffsare National Council of LaRaza, American Civil LibertiesUnion, New Y ork
Immigration Coalition, National Employment Law Project, American Immigration Lawyers
Association, National Immigration Law Center, National Immigration Forum, National
Immigration Project of the National Lawyers Guild, and Massachusetts Immigrant and
Refugee Advocacy Coalition.

5U.S.C. § 552 (2004).
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havetheauthority to detain aliensin order to enforcethe criminal provisionsof theimmigration laws
but lack legal authority to detain aliens for the purpose of civil deportation proceedings.® The OLC
isacomponent of the Department of Justicethat renders legal adviceto the Attorney Generd.* The
Department says, and plaintiffs do not dispute, that the Department publishes only asmall fraction
of the OLC’ s opinions.® The 1996 opinion was published.®

In 2002, the Department of Justice announced a new policy pursuant to which the
federal government would call upon state and local police to assist in the enforcement of
immigration laws. On June 5, 2002, Attorney Generd John Ashcroft held a press conference to
announcethe National Security Entry-Exit Registration System (“NSEERS”), aprogramfor tracking
foreign visitors to the United States.” He explained that, as part of the system, aliens who violate
registration requirements or visatermswill be entered into the National Crime Information Center
(“NCIC"), adatabase regularly used by state and locd police officers.® The Attorney General then
stated:

“When federal, state and local law enforcement officers encounter an
alien of national security concern who has been listed in the NCIC, this

Jadwat Decl. Ex. A.

Def. 56.1 St. 1 1.

1d. 114, 6.

Assistance by State and Local Police in Apprehending Illegal Aliens, 20 Op. Off. Legal
Counsel 26 (1996), available at http://www.usdoj .gov/olc/immstopolahtm.

Def. 56.1 St. 11 13-14.

Id. 11 15-17.
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criminal information system, federal law permits them to arrest the
individual and transfer the individual to the custody of the INS. The
Justice Department’s Office of Legal Counsd has concluded that this
narrow, limited mission we are asking state and local policeto undertake
voluntarily . . . iswithin the inherent authority of the states.”®

TheOL C conclusion mentioned by the Attorney General isreflectedinan April 2002
opinion of the OL C, which concluded that states have the authority to enforce civil provisionsof the
immigration laws.® The defendant says, and plaintiffs offer no direct evidence to refute, that the
April 2002 opinion has not been circulated outside the Executive Branch.** According to the
declarationof M. Edward WhelanI11, thePrincipal Deputy Assistant Attorney General for the Office
of Legal Counsel, the opinion and arelated OLC memorandum issued in March 2002 “have been
shared only with government officials and staff working on these issues and closely hdd by them
in strict confidence.”** Nonethel ess, the Department referred to the OLC documents in a series of
public statements.

In March 2003, the Attorney General responded to aletter from one of the plaintiffs,

which inquired into the authority of state and local law enforcement officers to arrest aliens who

Id. 11 18, 20; Normand Decl. Ex. D at 2.
10

Def. 56.1 St. 118, 10; Jadwat Decl. Ex. |, Ex. K at 5. See also Jadwat Decl. Ex. A at 19
(1996 opinion now contains an editor’s note saying that “in 2002, the Office of Legal
Counsel withdrew the advice set forth in th[e] section” concluding that states have the
authority to enforce civil provisions of immigration laws).

11

Def. 56.1 St. §11. The plaintiffs challenge this assertion, Pl. 56.1 St. 1 1, but they cite no
admissible evidence tending to show that the memoranda were actually shown to anyone
outside the Executive Branch. See id.; Jadwat Decl. Exs. B, C, D, L.

12

Whelan Decl. 7 13.
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have violated civil provisions of the immigration laws. The Attorney General wrote, among other
things:

“Let mefirst gate clearly the policy of the Department on thisissue. The
Department’ sOfficeof Legal Counsd (OLC) previously opined that state
and local law enforcement officials have inherent authority to make
arrests for criminal immigration law violations generally. It has now
additionaly opined that they possess inherent authority to arrest
individual s whose names have been entered into the [NCIC] . .. . Thus,
when state and local law enforcement officers encounter an alien who
poses special risksand has been listed in the NCIC databasefor violating
the[Immigration and Nationality Act], they may arrest that individual and
transfer himto the custody of thelmmigration and Naturdization Service
(INS). The policy and the authority are no broader than this. .. .”*

In May 2003, the Attorney General and one of his subordinates, the Acting Assistant
Attorney General for Legislative Affairs, responded in similar terms™ to inquiries from the Boston
Police Department, aU.S. Representative, and the U.S. House of Representatives Committee onthe
Judiciary.® Theletter to the Boston Police Department elaborated slightly on the extent of the states’
authority in the area of civil immigration enforcement.'®

InJune 2003, KrisW. Kobach, Counsel to the Attorney Generd ' delivered remarks

at ameeting of the FBI’ sCriminal Justicelnformation Services Advisory Policy Board. The meeting

13
Jadwat Decl. Ex. H.
14

One difference is that unlike the March 2003 letter, the documents sent in May did not
characteri ze the Department’ s position asa“ policy.” Jadwat Decl. Ex J. at 2, Ex. K at 4-5.

15

Jadwat Decl. Ex. I, Ex. Jat 2-3, Ex. K at 4-5.
16

Jadwat Decl. Ex. J.

17

See Supp. Normand Decl. Ex. A at 11.
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was attended by nearly 140 people, incuding state and local law-enforcement officials and
representatives of private industry.'® Kobach referred several times to an OLC opinion.”® At the
beginning of his presentation he described the opinion:

“What I'd like to do just to sort of summarize what I'm goingto say is
give you avery quick overview of the Office of Legal Counsel opinion
. ...l don't want to get too much into the legdese of this, but [OLC
found that] there [is] no federal preemption of state and local assistance
for civil violaions of the Act versus crimina violations of the Act. In
addition, there were several Circuit court opinionsin the 10th US Court
of Appeals, and that also raised the question . . . that perhaps we need to
resolve this issue and just clear up the ambiguity. In a nutshell [OLC]
concluded that there is no federal preemption, there is no difference
between civil and criminal with respect to whether state laws are
preempted . . . . [T]he authority to make such arrest is an inherent
authority possessed by the states.” %

Later in his presentation, K obach stated:
“Asfar asthe civil-criminal assumption, therereally isn’t any legal fiber
underneathit intheimmigrationlaw, a least. And sointhe OLC opinion
it came out very clearly, and the Attorney Genera did announce the
summary of what that opinionis. .. in oneof his speeches on June of
2002.7%

B. The FOIA Requests and this Action

Plaintiffs submitted two FOIA requests.?? The first request, dated August 21,

18
Jadwat Decl. Ex. L App. B.
19
Third Jadwat Decl. Ex. C at 1-4, 10, 28; Jadwat Ded. Ex. L at 11.
20
Third Jadwat Decl. Ex. C at 1-3.
21
Id. at 28.
22

Thefirst request was submitted by agroup of 34 organizationsthat included all but two of
the plaintiffs Def. 56.1 St. 27 & n.2. The second request was submitted by the American
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2002, stated that recent reports, documents, and events suggested three conflicting positions on
the authority of state and local police to enforce civil immigration law.? The requesters asked
the Department “to clarify the situation and share with us the Office of Legal Counsel’s maost
recent legal opinion . . . .”?* The Department responded that it had located two responsive
documents but that it was withholding them under Exemption 5 because the documents are
protected by the deliberative process privilege.?® One of the OL C opinionswas dated March 11,
2002.%° The other, dated April 3, 2002, is apparently the one to which Department officials have
referred in public satements.”” Plaintiffs administratively appealed the decision, but the appeal
was denied.”®
The second request, dated March 5, 2003, asked for:
“[A]ll recordsinthe officesof the Attorney General, the Deputy Attorney
Generd, and the Associate Attorney Generd, and all Office of Legal

Counsel records, that:

1 constitute the basis for the Attorney General’ s press conference

Civil LibertiesUnion Foundation on behal f of agroup of organizationsthatincluded all but
one of the plaintiffs. Def. 56.1 St. 38 & n.3.

23

Id. 1 27; Pustay Decl. Ex. A.
24

Def. 56.1 St. 1 28; Pugtay Decl. Ex. A a 2.
25

Def. 56.1 St. 1 30-34; Whelan Decl. Ex. B.
26

Normand Decl. Ex. K at 10.
27

See id. at 11; Jadwat Decl. Ex. |, Ex. K at 5.

28

Def. 56. 1 St. 1 35-37.
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statement regarding the inherent authority of the states to arrest aliens
who have violated the civil provisions of the Immigration Act;*

2. set forth, refer to or discuss the Attorney General’s above-
referenced statement regarding the authority of the states to enforce the
civil provisions of the immigration laws; or

3. communicate to state or local law enforcement agencies the
Department of Justice’ s position on the enforcement of civil provisions
of the immigration laws by state or local officials, as announced in the
Attorney General’ s above-referenced statement.”*

On April 14, 2003,* plaintiffs brought this action, alleging that the Department’s

response to the first request violated the FOIA’ s disclosure requirements.®> On April 29, 2003, the

plaintiffs submitted an amended complaint that challenged the Department’ sresponse to the second

request.*®

29

30

31

32

33

Accordingtothedefendant, the plaintiffsagreed to narrow item number one of their request
“to exclude inter- or intra-agency drafts and inter- or intra-agency comments on or about
such drafts.” Def. 56.1 St. 1 44. In fact, the defendant does not support this point with
evidence. See S.D.N.Y. R. 56.1(d). The documents cited in the defendant’s Rule 56.1
statement show only that the Department requested such a limitation, not that plaintiffs
actually agreed to it. Pustay Decl. Ex. F; Normand Decl. Ex. H. Since the plaintiffs have
not made an issue of thisdiscrepancy, neither will the Court.

1d. 11 38-39; Pustay Decl. Ex. E.

At that point the Department had not finished processing the second request, Def. 56.1 St.
9 43, but the Department has conceded that plaintiffs exhausted their administrative
remedieswith respect to both requests. Answer 41. See also 5U.S.C. §552(a)(6)(A), (C)
(arequester is deemed to have exhausted administrative remedies if an agency does not
respond to the request within 20 days).

Compl.

Def. 56.1 St. 53; Am. Compl. The complaint statestwo causesof action. Thefirst, based
on5U.S.C. §552(a)(3), allegesthat the Departmentimproperly withhel d recordsrequested
by the plaintiffs. As amended, the second cause of action, which is based on FOIA’s
requirements of affirmative disclosure to the public at large, alleges that “[d]efendant’s
failure to make its new policy documents available to the public” violates 5 U.S.C. 8
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The Department responded to the second FOIA request on July 2 and 3, 2003,*
identifying but withhol ding twenty-four®> documentsin full, releasing seven documentsin full, and
releasing four documentsin part.* The Department based all of the withholdings on Exemption 5.%
The Department has produced a Vaughn index® of which thefind version contains 28 documents.®
The documents identified in the index, in addition to the two OL C opinions, consist of drafts of a
letter, adraft of apolicy option paper, drafts of amemorandum, drafts of “talking points,” a policy
option paper, and email messages.”

The matter now is before the Court on defendant’ s motion for summary judgment.

Discussion

The major issues are whether the OL C memoranda are protected by the deliberative

552(a)(1)-(2). Am. Compl. 11 44, 46. See note 99 infra.

34

The second FOIA reguest was processed by two offices within the Department. The Office
of Information and Privacy handled the search for records in the Offices of the Attorney
General, the Deputy Attorney General, and the Associate Attorney General. The OLC
handled the search for its own records. Def. 56.1 St. 11 30-37; 40-51.

35

Two of these were the OLC opinionsidentified in response to the first request. Def. Br. at
9n.6. Oneisan email exchange that consists of five documents. Supp. Normand Decl. Ex.
Aat 1l

36
Def. 56.1 St. 1147, 49, 51.
37
Id. 11 50-51.
38
See Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973).
39
Normand Decl. Ex. K.

40

Id. See also Def. 56.1 St. ] 58.
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processprivilege; whether, if thememorandaare so protected, the Department waived the privilege
with respect to one of the memoranda; whether certain email messages qualify for the deliberative

process privilege; and whether the Department has rel eased all segregable non-exempt material.

A. The Summary Judgment Standard

Summary judgment isappropriateif thereisno genuineissue of material fact and the
moving party is entitled to judgment as a matter of law.** It isthe movant’s burden to show that no
genuine factud dispute exists.”” When a party moves for summary judgment, the court on its own
initiative may grant summary judgment for the other party if “it appears clearly upon the record that
al of the evidentiary materials that a party might submit in response to a motion for summary
judgment are before the court” and “those materials show that no material dispute of fact existsand
that the other party is entitled to judgment as a matter of law.”*

The Second Circuit has explained that to prevail on amotion for summary judgment in a

FOIA case, the defending agency:

“has the burden of showing that its search was adequate and that any

41

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-51(1986); Vermont Teddy Bear Co. v.
1-800 Beargram Co., 373 F.3d 241, 244 (2d Cir. 2004); see also FED. R. Civ. P. 56(C).

42

Adickesv. S.H. Kress & Co., 398 U.S. 144, 157 (1970); Giannullo v. City of New York, 322
F.3d 139, 140 (2d Cir. 2003).

43

Ramsey v. Coughlin, 94 F.3d 71, 74 (2d Cir. 1996); Coach Leatherware Co. v. AnnTaylor,
Inc., 933 F.2d 162, 167 (2d Cir. 1991); see also Am. Soc. of Pension Actuaries v. IRS, 746
F. Supp. 188, 192 (D.D.C. 1990) (awarding partial summary judgment to plaintiffsin FOIA
case even though plaintiffs had not moved for summary judgment because record showed
unambiguously that the agency had incorporated deliberative documents into policy and
therefore the documents were no longer within Exemption 5).
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withheld documents fall within an exemption to the FOIA. Affidavits or
declarations supplying facts indicating that the agency has conducted a
thorough search and giving reasonably detailed explanations why any
withheld documentsfall within an exemption are sufficient to sustain the
agency’s burden.”*
Furthermore, affidavits and declarations “submitted by an agency are ‘accorded a presumption of
good faith,”” and once an agency has satisfied its burden with affidavits, a plaintiff may not obtain

further discovery unless it makes “a showing of bad faith on the part of the agency sufficient to

impugn the agency’ s affidavits or declarations.”*

B. The Deliberative Process Privilege

FOIA “adopts asits most basic premise apolicy strongly favoring public disclosure
of information in the possession of federal agencies.”*® The statute's exemptions from the basic
disclosure requirement “are to be narrowly construed with al doubts resolved in favor of
disclosure.”*

At issuein this caseis Exemption 5, which appliesto “inter-agency or intra-agency

44

Carneyv. U.S. Dep'tof Justice, 19 F.3d 807,812 (2d Cir. 1994) (citationsomitted); see also
U.S. Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 142 n.3 (1989) (burden ison agency to
demonstrate that requested materials were properly withheld).

45
Carney, 19 F.3d at 812 (quoting Safecard Servs., Inc. v. SEC, 926 F.2d 1197, 1200 (D.C.
Cir. 1991)); see also Grand Cent. P’ship v. Cuomo, 166 F.3d 473, 478 (2d Cir. 1999).

46
Halpern v. FBI, 181 F.3d 279, 286 (2d Cir. 1999).

47

Local 3, Int’l Bhd. of Elec. Workers v. NLRB, 845 F.2d 1177, 1180 (2d Cir. 1988); accord
Dep 't of the Interior v. Klamath Water Users Protective Ass 'n, 532 U.S. 1, 8 (2001); Tax
Analysts, 492 U.S. at 151 (the exemptions “have been consistently given a narrow
compass’); Tigue v. U.S. Dep’t of Justice, 312 F.3d 70, 76 (2d Cir. 2002).
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memorandums or letters which would not be avalable by law to a party other than an agency in

litigation with the agency.”* It generally has been interpreted as protecting documents that “fall

within the ambit of a privilege against discovery” that the agency would be able to assert in civil

litigation against the agency.* Here, the Department asserts that the withheld documents all fall

withintheambit of the deliberative processprivilege,® which covers* documentsreflecting advisory

opinions, recommendations and deliberations comprising part of aprocessby which governmental

decisions and policies are formul ated.”>*

To qualify for the deliberative process privilege, an agency document must be

“predecisional” and “deliberative.”* A document is predecisiona when it is“prepared in order to

48

49

50

51

52

5 U.S.C. § 552(b)(5) (2004).

Klamath Water Users Protective Ass’n, 532 U.S. at 8; accord United States v. Weber
Aircraft Corp., 465 U.S. 792, 799 (1984); NLRB v. Sears, Roebuck & Co., 421 U.S. 132,
148-49 (1975).

The government asserts also that the OLC memoranda, as well as Document 26, which
consistsof anemail exchangeamong OL C attorneysand other Justice Department officials,
areprotected by theattorney-client privilege. Def. Br. at 31-33. Becausethe Court findsthat
any privilege has been waived with respect to the April 2002 OLC memorandum and that
the other two OL C documentsare protected by the deliberative processprivilege, see infra,
the Court need not reach the question of whether the attorney-client privilege applies to
those documents.

Sears, Roebuck,421U.S. at 150 (internal quotation marksomitted); accord Klamath Water
Users Protective Ass’n, 532 U.S. at 8.

Tigue v. U.S. Dep’t of Justice, 312 F.3d 70, 76 (2d Cir. 2002); Local 3, Int’l Bhd. of Elec.
Workers, 845 F.2d at 1180.
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assist an agency decisionmaker in arriving at his decision.”>® The privilege thus protects
“recommendations, draft documents, proposal s, suggestions, and other subjective documentswhich
reflect the personal opinions of the writer rather than the policy of the agency.”* Some courts have
heldthat adocument will be considered predecisional if theagency can“ pinpoint the specific agency
decision to which the document correlates’ and “verify that the document precedes, in temporal
sequence, the‘ decision’ towhichit relates.”>> A document isdeliberativewhenitis“ actually related
to the process by which policies are formulated.”*® Courts have looked to factors such as whether
“the document (i) formed an essential link in a specified consultative process, (ii) reflects the
personal opinions of the writer rather than the policy of the agency, and (iii) if released, would
inaccurately reflect or prematurely disclose the views of the agency.”>” Applying these principlesto
the undisputed facts, the Court findsthat al but three of the withheld documentsarewithin the scope

of the deliberative process privilege.

1. The OLC Memoranda

The parties greatest disagreement centers on whether the Department of Justiceis

53

Hopkinsv. US. Dep’t of Housing & Urban Dev., 921 F.2d 81, 84 (2d Cir. 1991) (quoting
Renegotiation Bd. v. Grumman Aircraft Eng’g Corp., 421 U.S. 168, 184 (1975)); accord
Grand Cent. P’ship v. Cuomo, 166 F.3d 473, 482 (2d Cir. 1999).

54

Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980); accord
Tigue, 312 F.3d at 80; Grand Cent. P’ship, 166 F.3d at 482.

55

Grand Cent. P’ship, 166 F.3d at 482 (internal quotation marks and citations omitted).
56

Id.

57

Id.
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requiredto disclosethe March and April 2002 OL C memoranda, especially thelatter, which appears
to be the one tha Department of Justice officials have mentioned publicly.”® The March
memorandum was submitted to Deputy Attorney Generd Larry D. Thompson, the April
memorandum to Attorney General John Ashcroft.>® According to the declaration of M. Edward
Whelan 11, the Principal Deputy Assistant Attorney General for the OLC, the memoranda consist
of “legal advice and analysis requested by the Offices of the Attorney General and Deputy Attorney
General for the consideration of the Attorney General and Deputy Attorney General.”® The subject
of the memorandais*the scope of the authority of state and local |aw enforcement officialsto assist
the Immigration and Naturalization Service.”®

Thesedocuments are predecisional and deliberative. They are predecisional because
they were prepared not to announce agency policy but to provide the agency decisionmakers with
legal analysis related to future decisions the agency might have to make. The documents are
deliberative becausethey reflect the condusions of the OLC —the function of which isnot to make

official Department policy, but to advise the Attorney General on the law —regarding the legality of

58

The March and April memoranda are respectively labded Documents 27 and 28 in the
Department’s Vaughn index. Normand Decl. Ex. K at 10-11.

59

Def. 56.1 St. §8; Whdan Decl. | 8.
60

Def.56.1 St. 19; Whdan Decl. § 8.

61

Def 56.1 &. 1 10; Whelan Decl. §12. The defendant’ s brief states that the memorandawere
prepared to assist the Attorney Generd “in makingapolicy decision in connection with the
National Security Entry-Exit Registration Systeminitiative, specifically the extent towhich
state and local law enforcement could assist the INS.” Def. Br. at 20. The defendant’ sRule
56.1 statement and accompanyingdecl arations, however, do not support adirect connection
between the OL C memoranda and the NSEERS. See Def. 56.1 St. 11 7-12; Whelan Decl.
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one or more courses of action that the Attorney General could take.

Plaintiffsarguethat “[t]hereisreason to believethat the policy decision had already
been made by the time the OLC memo was written and, far from being predecisional, the memo
congtitutes the post-hoc justification for the Department’s change in policy.”® They citeonly (1) a
pressreport suggesting that the OL C changed its position on the underlying legal question between
November 2001 and April 2002, and (2) an anonymously-sourced press report stating that the
Attorney Generd intended to" unvell” the OLC’s April opinion on April 3, 2002, the same day the
OL C opinion was actually completed.®

This evidence is rank hearsay. Even if it were admissible, it would not call into
question the Court’ sconclusionthat the OLC opinionsqualify for the deliberative process privilege.
Item (1) shows practically nothing, and item (2) tends to show only that the opinion was part of a
process of agency decision-making. The Attorney General never did “unveil” his opinion on that
April date, nor do the materials before the Court show that the Attorney General made use of that
opinion in any way before that date or indeed, before the June 5, 2002 announcement of the
NSEERS. The more reasonable inference is that, on the date the opinion was issued, the Attorney
Generd till had not made any decisions regarding the subject of the memorandum.

The Court recognizes that in a government agency, as in any working environment,
adviceisnot alwaysrendered in animpartial spirit. Legal conclusions might well betailored to what

thelegal advisor understands the decision-maker’ s preferencesto be. It iseasy to imagine ascenario

62
Pl. Br. at 21.

63

Id. at 21-22.
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inwhich OLC wasasked to find alegal basisfor acourse of action that the Attorney General already
was interested in pursuing. But even if that is what happened, the documents issued by OLC in
responseto such arequest still would be covered by the deliberativeprocessprivilege. Becausethese
memorandapreceded, and could be used to support, theagency’ sadoption of policiesregarding state
and local assistancein enforcing immigration laws, thedocuments still would be part of theinternal
“give-and-take of the consultative process’® even if they were designed to justify a plan of action
already being considered by senior officials.

Indeed, documents analogous to the OLC memoranda at issue here — namey
documents containing in-depth legal analysis of adefinitive character — have usually been found to
qualify for the deliberative process privilege. The Second Circuit held that memoranda from the
Federal Power Commission’ sgeneral counsel containing“legal analysisand recommendations, legal
conclusions, and policy recommendations’ were protected from disclosure under Exemption 5
becausethese items were part of the agency’s deliberative process and not find orders.® Smilarly,
in Brinton v. Department of State,”® the D.C. Circuit considered a FOIA request for legal opinions
prepared by the State Department’ s Office of the Legal Adviser. The court held that the documents,
so long as not adopted or incorporated asworking law, were not “final opinions” and therefore were
protected by the deliberative process privilege: “ There can be no doubt that such legal advice, given

in the form of intra-agency memoranda prior to any agency decision on the issues involved, fits

64
Coastal States Gas Corp., 617 F.2d at 866.
65
Int’l Paper Co. v. Fed. Power Comm 'n, 438 F.2d 1349, 1358-59 & n.3 (2d Cir. 1971).

66

636 F.2d 600 (D.C. Cir. 1980).
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exactly within the deliberative process rationale for Exemption 5. Furthermore, at least two
decisionsinvol ving OLC memoranda found those documents protected by the deliberative process
privilege.®®

Plaintiffs have failed to raise an issue of fact as to whether the OL C opinions were
part of addiberative process. Accordingly, the Court holdsthat both OLC opinions are within the
scope of the deliberative process privilege. The plaintiffs contention that defendant waived the

privilege with respect to the April 2002 opinion is treated below.

2. Other documents
Documents 1 through 22%° consist of drafts of, and comments on, a*“ policy option”
paper, aletter, amemorandum, and a set of “talking points,” aswell asafinal version of a“policy

option paper.” "

67
Id. at 604-05.
68

Southam News v. INS, 674 F. Supp. 881, 886 (D.D.C. 1987) (opinion letter on legal
guestionsregarding the criteria used to evaluate certain applicants for visas was protected
because it was generated in the course of a deliberative process); Morrison v. U.S. Dep 't
of Justice, Civ. A. No. 87-3394, 1988 WL 47662, a *1 (D.D.C. Apr. 29, 1988) (undisputed
that OL C opinionsregarding constitutionality of new |egislation were within the scope of
the deliberative process privilege).

69

Documents 7 and 8 have already been released. They consist of draft |etters substantially
the same asthe final version of the Attorney Generd’s March 2003 letter. Normand Decl.
Ex. J. See Jadwat Decl. Ex. H.

70

Normand Decl. Ex. K.
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Drafts and comments on documents are quintessentially predecisional and deliberative.”* Indeed,
plaintiffs have not disputed that these documents are covered by the deliberative process privilege.

Documents 23 through 26 consist of email messages withhdd in part or full.
Document 23 was sent from an official inthe Justice Management Division toofficid sin the Deputy
Attorney General’ sOfficeand the Officeof Legidative Affairsandinquiresastowhether theOLC's
2002 memorandum will be made publicly available.”” Documents 24 and 25 are email messages
from an official in the Immigration and Naturalization Service to officials in the Deputy Attorney
General’ sOfficeand an OLC officid.” They deal withthreeissues: “ One question concernswhether
the OL.C opinion will be published and the other two relate to how state and local law enforcement
officers would operate under the new mission that was requested of them by the Department of
Justice.”™

Documents 23 through 25 are not clearly either predecisional or deliberative. These
emailswerenot “ preparedin order to assist an agency decisionmaker inarriving at hisdecision,” and
they are not “ actually related to the process by which policies are formulated.” According to the

Department’ sdeclarations, all theseemailsdo isinquire asto agency policies. But an inquiry about

71

See Coastal States Gas Corp., 617 F.2d at 866 (deliberative process privilege covers
“recommendations, draft documents, proposals, suggestions. .. .").

72

Second Pustay Decl. 1 5.
73

Id. 11 6-7.
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Id 7.
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Grand Cent. P’ship v. Cuomo, 166 F.3d 473, 482 (2d Cir. 1999).
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apolicy is not the same thing as a step in the formul ation of that policy. “*[T]he privilege does not
protect adocument which ismerely peripheral to actual policy formulation; the record must bear on
the formulation or exercise of policy-oriented judgment.’”” The defendant’s declarations, when
viewed in the light most favorabl e to the plaintiffs, do not carry defendant’ s burden of showing that
these documents qualify for the deliberative process privilege.”” A district court has the discretion
to examine records in camera to determine whether the documents qualify for a FOIA exemption
if the question cannot be otherwise resolved.” Since the Court cannot determine from the evidence
before it whether the deliberative process privilege properly applies, the defendant will produce
documents 23, 24, and 25 for in camera inspection.

Document 26 is a group of email messages that were exchanged on June 5, 2002
among M. Edward Whelan IlI, Viet Dinh, Kris W. Kobach, and Jay Byee, al officials in the
Department of Justice.” According to the defendant’ s brief and a slightly enhanced Vaughn index
submitted with the defendant’ s reply memorandum, the messages contain arequest by Kobach to

Dinh and Bybee for commentson a portion of the Attorney General’ s draft remarks on the National

76
Id. (quoting Ethyl Corp. v. U.S. EPA, 25 F.3d 1241, 1248 (4th Cir. 1994)).

7

The emails inquiring whether the OL C opinion would be disclosed publicly raise also the
guestion of whether the Deputy Attorney General’s Office or the OLC ever answered this
inquiry. Since plaintiffs have not made this point, the Court will not addressit. The Court
does note, however, that the lack of such aresponse in the Vaughn index tends to suggest
that the Department did not have aclear policy either to withhold or to disclose the OLC
opinions.

78

5U.S.C. §552(a)(4)(B); see Grand Cent. P’ship, 166 F.3d at 483; see also U.S. Dep’t of
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 768 (1989); NLRB v.
Robbins Tire & Rubber Co., 437 U.S. 214, 224 (1978).

79

Supp. Normand Decl. Ex. A at 11.
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Security Entry-Exit Registration System, two requests by Dinh to Bybee, Kobach and Whelan “for
legal adviceonauthority of stateand local police,” and “two responsesby OL C tothelegal questions
posed.”

Thisexchange qualifiesfor the deliberative process privilege. The commentson the
draft of the Attorney Generad’s remarks are like any other drafts and comments produced and
exchanged before afinal version is released. The requests for legal advice and responses to those
requests qualify for the same reasonsthat the March and April OLC memoranda qualify.

Plaintiffs argue a so that the defendant has not justified its decision to exclude from
the Vaughn index ten additional emails that the Department told the plaintiffs “contain[] the same
excerpt” asone of the released documents.®* Plaintiffs appear to belooking for an assurancethat the
ten documentsareidentical to oned ready produced. In adeclaration submitted with the defendant’ s
reply papers, Melanie Pustay, who had responsibility for the processing of plantiffs’ FOIA request,
affirmed that “[t]he other ten copies of the May 6, 2003 email areidentical to the one released.”®
Under the presumption of good faith accorded agency declarations, the defendant has satisfied its

burden of showing that it has not improperly withheld these emails.

C. Waiver
The Court’ s holding that the April 2002 memorandum (Document 28) qualifies for

the deliberative process privilege does not dispose of the matter, as plaintiffs argue that the

80

Id.
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Pl. Br. at 33; Pustay Decl. 718.
82

Second Pustay Decl.  10.
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Department waived its privileges for that document. When an agency adopts a predecisional
document or incorporates it by reference into a final decision, the rationale for the deliberative
process privilege—namely, protecting the quality of agency decision-making ex ante by facilitating
the candid exchange of ideas — evaporaes.*® Moreover, once a document has become part of an
agency’ s decision, the public has a much greater interest in the disclosure of that document.® The
D.C. Circuit hasobserved that “evenif [a] document ispredecisional at thetimeitisprepared, it can
losethat statusif it isadopted, formally or informdly, asthe agency’ sposition onanissueor isused
by the agency in its dealings with the public.”® It has explained also that in “FOIA cases where a
decision-maker has referred to an intra-agency memorandum as a basis for his decision,” the D.C.
Circuit requires disclosure of the memorandum, “for, once adopted as arationalefor adecision, the
memorandum becomes part of the public record.”®® Consequently, when an agency “chooses
expressly to adopt or incorporate by reference an intra-agency memorandum previously covered by

Exemption 5,” the agency waives its privileges for that memorandum.?’
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NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 161 (1975); accord Tigue v. U.S. Dep’t of
Justice, 312 F.3d 70, 81 (2d Cir. 2002).

84
See Sears, Roebuck, 421 U.S. at 161; accord Tigue, 312 F.3d at 81.

85
Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980).

86
Montrose Chemical Corp. of Cal. v. Train, 491 F.2d 63, 70 (D.C. Cir. 1974) (emphasisin
original).

87
Sears, Roebuck, 421 U.S. at 160; accord Tigue, 312 F.3d at 80-81. Another way an agency
may waive an Exemption 5 privilege for a document is to disclose the substance of a
document outsidetheExecutive Branch. See, e.g., United Statesv. Jacobs, 117 F.3d 82, 89-

91 (2d Cir. 1997); United States v. Metro. St. Louis Sewer Dist., 952 F. 2d 1040, 1045 (8th
Cir. 1992); Mobile Oil Corp. v. U.S. EPA, 879 F.2d 698, 700-701 (9th Cir. 1989); Peck v.
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By these standards, the April 2002 memorandum must be produced. The Attorney
General and his representatives repeatedly and deliberately have invoked the April 2002
memorandum to justify their decision to seek cooperation from state and local police in enforcing
civil deportation laws. At the June 2002 press conference, the Attorney Genera referred to the
OLC'sconclusionsin an attempt to reassure listeners that the new mission to be asked of statesis
withinthestates' inherent authority. The March 2003 | etter describesthe OLC positionasa® policy.”
The submissionsthat the Acting Assistant Attorney General for Legidlative Affairs sent to members
of Congress in May 2003 referred expressly to the April 2002 opinion as a legal basis for the
cooperation from states that the Department was seeking to foster. In June 2003, Kris Kobach,
Counsel to the Attorney General, gave what he described as an “overview” of the April 2002
opinion, including the opinion’s genesis and some of itslegal analysis, in remarks at a meeting of
the Advisory Policy Board of the FBI’ sCriminal Justice Information ServicesDivision. Themeeting
was attended by representatives of state and local |aw-enforcement agencies and private industry in
addition to the federal government. Kobach’'s comments were obviously intended to reassure
attendees that the Department had found alegal basisfor the cooperation it was seeking.

Thedefendant’ s attemptsto refute the common-sense conclusion that the April 2002
OL C opinion has been incorporated into Department policy are unpersuasive.

First, defendant argues that Department officid s never have actually mentioned the

April 2002 opinion. “[N]either the Attorney Genera nor the Counsel to the President,” it says,

United States, 514 F. Supp. 210, 212 (S.D.N.Y. 1981). Plaintiffsargue that the Department
waived theprivilegefor the April 2002 memorandum inthisway, too. Pl. Br. at 16-20. The
Court, however, does not reach this question because it finds that the Department waived
any Exemption 5 privil eges by i ncorporating the memorandum into policy.
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“explicitly made reference to the OLC memoranda.”®

This contention lacks merit. While the Attorney Genera may not have referred
explicitly to the OL C memoranda, the Acting Assistant Attorney Generd for Legidlative Affairsdid
so twice in submissionsto Congress, and the Attorney General’ s counsel did soin aspeech to about
140 people.?

Defendant’s main argument resisting waiver is that “reference to a report’'s
conclusions’ is different from “adoption of its reasoning, and it is the latter that destroys the
privilege.”® It arguesthat only theformer occurredin this case. Defendant has misconstrued theline
of cases on which it relies and confused two very different kinds of “reference[s] to a report’s
conclusions.”

The cases that distinguish reference to a conclusion from adopting the reasoning
behind that conclusion generally contemplate a situation in which an agency first receives a
recommendation contained in a predecisional document and later chooses to follow the

recommended course of action, but for reasons entirely different from the ones contained in the

88
Def. Br. at 24; see also Def. Reply Br. at 4-8.
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Moreover, if taken seriously the defendant’ s point woul d seem to arguefor disclosing more
OLC documents, not fewer. Let us assume that the defendant is correct and that read
carefully, the Department’ s announcements have actudly referenced not the April 2002
document, but OLC advice and conclusions more generally. In that case, all documents
bearing on that advice and those conclusionswould have to be disclosed because al of that
advice and those conclusions have, viathe more general references, been incorporated into
Department policy.
90

Def. Br. at 25 (quoting Access Reports v. Dep’t of Justice, 926 F.2d 1192, 1197 (D.C. Cir.
1991)).
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predecisional document.”* Or, in arelated vein, an agency might refer casually to a document’s
conclusionswithout adopti ng those conclusions or theanal ysis behind them.®? In both situations, the
document has not become part of agency policy, and so the agency retains the deliberative process
privilege.
Those situations are very different from the one here. In this case, the Department of

Justice consistently has justified its new policy on state cooperation with reference to the OLC's
advice. Indeed, the Department is relying on the OLC opinion as the sole legal authority for that
policy. In other words, the Department has not merely referred casually to the OLC’s conclusion
regarding the inherent authority of the states; on the contrary, the Department has adopted that
conclusion on the strength of the very reasons stated in the opinion. The Department’ sview that it
may adopt alegal position while shielding from public view the analysis that yielded that position
isoffensive to FOIA. As the Supreme Court has explained:

“The public is only marginally concerned with reasons supporting a

policy which an agency has rejected, or with reasons which might have

supplied, but did not supply, the basis for a policy which was actually

adopted on adifferent ground. Incontrag, the public isvitally concerned

with the reasons which did supply the basisfor an agency policy actually

adopted. These reasons, if expressed within the agency, constitute the
‘working law’ of theagency ... ."®

91

See Renegotiation Bd. v. Grumman Aircraft Eng’g Corp., 421 U.S. 168, 186 (1975)
(“absent indication that its reasoning has been adopted, there is little public interest in
disclosure of areport”).
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See Access Reports, 926 F.2d at 1197 (Justice Department officid’s confused referencein
testimony before a Senate committee to adocument’ s conclusions did not waive privilege
because the statement “fell far short of the express adoption required by Sears.”)
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Sears, Roebuck, 421 U.S. at 152-153.
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In American Society of Pension Actuaries v. IRS, the court ordered the disclosure of
deliberative documents containing the “analytic backup” for a budget estimate ultimately adopted

by the agency because those documents “‘ embod[ied] the agency’s effective law and policy.’” %
Here, too, the Department of Justice must disclosethe* analytical backup” to alegal conclusion that
it has adopted as official palicy. Thistruly isasituation in which “scrutiny of the memorandum as

awholeisinvited in order to assess the strength of the reasoning that was behind the quoted legal

conclusions.”®®

D. Release of Segregable Non-exempt Material

Plaintiffs arguethat the government’ s declarations are not sufficient to establish that
the the Department has disclosed all segregable non-exempt material.* The Department, however,
has described each of the withheld documents with “reasonabl e specificity”*” in its Vaughn index.
TheCourt isconvinced from thesedescriptionsand from the agency’ sdecl arationsthat the defendant
has carried its burden of demonstrating that all reasonably segregable non-exempt material hasbeen

disclosed. In the absence of ashowing of bad faith or some other reason to question the agency’'s
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746 F. Supp. 188, 191-92 (D.D.C. 1990) (quoting Sears, Roebuck, 421 U.S. at 153).
95

Niemeier v. Watergate Special Prosecution Force, 565 F.2d 967, 973 (7th Cir. 1977).
96

Pl. Br. at 28-29.
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Grand Cent. P’ship v. Cuomo, 166 F.3d at 478 (quoting Gallantv. NLRB, 26 F.3d 168, 171
(D.C. Cir. 1994) (citation and internal quotation marks omitted)).
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declarations,?® the Court denies the plaintiffs’ request for further discovery and for in camera review

of all the withheld documents.

Conclusion
The defendant’s motion for summary judgment dismissing the complaint [docket item
11] is granted to the extent that the plaintiffs’ first claim for relief is dismissed insofar as it relates
to documents numbered 1 through 22 inclusive, 26, and 27. The motion for summary judgment is
denied in all other respects.” The defendant is directed to produce documents 23 through 25, on or
before October 12, 2004, for in camera inspection. Plaintiffs are entitled to summary judgment with

respect to document 28, and the defendant is directed to produce that document on or before October

o Lewis Al Kaﬁiat?

s United States District Judge

12, 2004.
SO ORDERED.

Dated: September 24, 2004
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See discussion supra (citing Carney v. U.S. Dep’t of Justice, 19 F.3d 807, 812 (24 Cir.
1994)).

99

The complaint’s second cause of action, which alleges a violation of FOIA’s affirmative
disclosure requirements, is not dismissed. The categories of documents subject to the
affirmative disclosure requirements are, as relevant here, “statements of general policy or
interpretations of general applicability formulated and adopted by the agency,” 5 U.S.C. §
552 (a}(1)(D) and “those statements of policy and interpretations which have been adopted
by the agency and are not published in the Federal Register,” id. § 552(a)(2)(B). The scope
of the complaint’s second cause of action, which refers to the defendant’s “new policy
documents,” Am. Compl. 446, could be different from the scope of the FOIA requests. The
defendant’s facts and arguments in support of its summary judgment motion pertain only
to the documents responsive to the two FOIA requests. The defendant has fatled to show
that it is entitled to judgment as a matter of law on the second claim.



