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Domestic Violence, Fair Housing and VAWA 2005
Prior to 2006, the Fair Housing Act was the primary source of federal law protecting the housing rights of domestic violence victims.  In 2001, responding to a complaint filed by Tiffani Alvera, HUD issued for the first time a charge of discrimination against a housing owner and manager for their policy of evicting domestic violence victims following incidents of abuse.
  HUD recognized that discrimination against domestic violence survivors constitutes discrimination based on sex and thus violates the Fair Housing Act.  Subsequent to Alvera, several fair housing cases on behalf of domestic violence survivors, who faced adverse action in both private and government-subsidized housing based on the violence they had suffered, have been successfully litigated.

In 2005, Congress reauthorized the Violence Against Women Act (“VAWA”) and included important new housing provisions, effective January 5, 2006.
  These provisions included protections against discriminatory denials and evictions in Public and Section 8 housing for victims of domestic violence, dating violence, and stalking.  VAWA laid out a certification process to invoke these protections, required owners and managers to keep such information confidential, and mandated that Public Housing Authorities discuss VAWA implementation in their Annual and Five-Year Plans.

VAWA 2005 codified, to some extent, HUD’s conclusion in Alvera, by prohibiting housing denials and evictions based on one’s status as a victim of domestic violence.  The law also extended the anti-discrimination protections to victims of dating violence and stalking, but limited the scope of VAWA’s applicability to Public and Section 8 housing.  The statute did not specify a mechanism for enforcement of these protections.

HUD Guidance and Enforcement
HUD issued guidance several times
 and issued one notice in the Federal Register stating that VAWA applies immediately to Housing Authorities and Section 8 owners.
  Although HUD has stated that it was planning to issue regulations, and has, in fact, put the item on its Semi-Annual Regulatory Agenda in the past, no implementing regulations have been issued.
  

The guidance released thus far does not address enforcement of VAWA’s anti-discrimination provisions.  As a result, advocates report that victims continue to face discriminatory evictions and terminations and do not know who has the authority to address complaints.

· Continuing Discriminatory Evictions.  Housing authorities and/or Section 8 landlords continue to carry out discriminatory evictions.  Cases have been reported in numerous jurisdictions in which a victim of domestic violence has been evicted or has had her Section 8 benefits terminated after an incident of domestic violence.  

· Confusion about Enforcement Authority.  Housing authorities have begun to refer tenants with VAWA issues to FHEO offices.  One regional FHEO employee told an advocate that their office had received VAWA-related complaints but was unsure whether or how to investigate them.  

Other problems with VAWA implementation include:

· Failure to Provide Notification of Rights.  Most housing authorities have done little training for their own workers or for Section 8 landlords to inform them of the new provisions, and some still use leases that do not inform tenants about VAWA rights – even though VAWA requires such information to be included.  Many housing authorities have failed to provide notifications to tenants, landlords and owners about the requirements of VAWA.  Even where notifications are sent, they are often in legalese that is not understandable to the tenants, only available in English, or are sent only to the head-of-household, which is often the batterer.  

· Distribution of Misinformation.  HUD has further compounded the problem by distributing incorrect information. One of HUD’s regional Multifamily Offices distributed a newsletter to Project-Based Section 8 owners saying that they were not subject to VAWA until HUD issued regulations.
  Other project-based section 8 providers have reported that they also have been told that VAWA does not apply to them or that they are unaware of the law entirely.

· Certification of Batterers.  The law provided victims with protection from eviction by creating a mechanism for the victims to be certified as victims of domestic violence.  Those who are certified may not be evicted solely because of domestic violence.  It was intended that these certifications would be third party certifications by a police officer, court, medical professional or domestic violence advocate, but OMB interpreted the law as allowing self-certifications by the victim.  As a result, victims can now utilize the self-certification form, but so can batterers because there is no independent verification.  Advocates are reporting cases where the batterers certified themselves as the victim.  The housing authorities have no guidance on how to resolve these conflicts. 
· Approval of Housing Authority Plans.  HUD is approving plans whether or not they contain the required statement about services to victims or have VAWA attachments. 

Recommendations

1. Guidance and trainings should be provided to HUD employees regarding the housing rights guaranteed under VAWA.  Groups such as the ACLU Women’s Rights Project and the National Law Center on Homelessness and Poverty would be pleased to collaborate on creating guidance and/or conducting such trainings.  

2. The jurisdiction of HUD’s Office of Fair Housing and Equal Opportunity to hear and act on complaints that victims of domestic violence, dating violence, or stalking were discriminated against in violation of VAWA, notwithstanding any other remedies that may be available, should be clarified and extended to ensure protection of these victims in a way that does not foreclose other possible recourse for victims.
3. HUD should track evictions and ensure that discriminatory evictions or denials do not continue.

4. HUD should issue clarification to Project-Based Section 8 programs about the applicability of the law to the programs.

If you have any additional questions or would like further information, please contact Sandra Park, Staff Attorney, ACLU Women’s Rights Project, at (212) 519-7871 or spark@aclu.org.
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