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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
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BE IT REMEMBERED on the 7"‘day of April 2007 the Court held a hearing in the
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abovc-styled causes,’ and the parties appeared through counsel. Before the Court were Plaintiffs’
Motions for Preliﬁlinary Injunction, Defendants’ Responses thereto, and Plaintiffs’ Replies.

- After considering these documents, the arguments of counéel at the hearing, the applicable law,
and the case file as a whole, the Court sought supplemental briefing and evidence on certain
issues related to Plaintiffs’ request for preliminary relief. Having cbnsidered the-supplemental
briefing filed by Plaintiffs and Defendants, the Court now enters the following opinion and
orders.

Background
Plaintiffs are minor children who entered the United States illegally with their parents and
were apprehended by Immigration and Customs Enforcement (“ICE”) and the Department of
Homeland Security (‘DHS™). Plaintiffs and their parents, who are seeking political asylum from
various countries,” have been detained at the Don T. Hutto Family Residential Center (“Hutto”) in
| Taylor, Texas during their immigration proceedings.

Hutto is only the second family detention center in the United States. The first, in Berks
County, Pennsylvania, Was built in 2001 from a coﬁverted nursing home. Hutto, in contrast, is a
converted medium-security prison. Hutto has been in operation since May of 2006. It was initially
used to house only families who were candidates for expedited removal, but now also houses

detainee families not subject to expedited removal. The average stay of a Hutto resident subject to

' The hearing concerned eight related cases; however, the complaints filed by Wesleyann
Emptage, Mohammed Ibrahim, Bahja Ibrahim, Aisha Ibrahim, and Kevin Yourdkhani have since
been voluntarily dismissed because each of these Plaintiffs has been released from Hutto as a result
of bond, parole, or the conclusion of immigration proceedings.

' 2Two of the remaining Plaintiffs in the related cases, Saule Bunikyte and Egle Baubonyte,
state that they wish to apply for asylum but have been prevented from filing asylum applications by
ineffective assistance of counsel to date.

2
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expedited removal is 20 days, while the average stay of one not subject to expedited removal is 50
days. Resp. 13—14. Most of the Plaintiffs, however, have exceeded the longest average stay by quite
a bit. The Verdieu family, for example, had been detained for 176 days before filing suit.
Hutto is the product of a relatively recent shift in immigration policy. Prior to 2001, families
' appreﬁended for entering the United States illegally were most often released rather than detained
because of a limited amount of family bed space; families who were detained had to be housed
separately, splitting up parents and children. Pérry Affid. 6. In the wake of September 11, 2001,
however, immigration policy fundamentally changed.’ The current policy of more restrictive
immi gration controls, tougher enforcement, and broader expedited removal of illegal aliens has made
the automatic release of families problematic. DHS initially responded by detaining more family
groups, placing adults in ICE holding facilities and placing alien minors into separate ORR custody.
DHS argued this was necessary because alien smugglers had begun “renting” children to travel with
illegally entering adults in hopes of passing the groups off as “families” and thus avoiding detention
under the automatic-family-release policy. Id.
Though separate detention of minors may have removed some children from dangerous
smuggling situations, it often had the effect of splitting up legitimate family groups. In 2005,
Congress rejected this approach, stating

Children who are apprehended by DHS while in the company of their parents are not in fact

3 In order to implement policy changes regarding immigration, Congress passed the
Homeland Security Actin 2001, splitting the function of the Immigration and Naturalization Service
(INS) into three separate agencies and placing all three agencies under the jurisdiction of the
Department of Homeland Security (DHS). The Act transferred responsibility for the care and
custody of unaccompanied alien children to the Department of Health and Human Services® Office
of Refugee Resettlement (ORR). '
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‘unaccompanied’ and if their welfare is not at issue, they should not be placed in ORR
custody. The committee expects DHS to release families or use alternatives to detention
such as the Intensive Supervised Appearance Program whenever possible. When detention
of family units is necessary, the Committee directs DHS to use appropriate detention space
to house them together.
House Committee on Apprbpriatioﬁs, Department of Homeland Security Appropriations Bill, 2006:
report together with additional views (to accompany H.R. 2360), 109" Cong., 1¥ Session, 2005, H.
Rep. 109-79.

Déspite Congress’ expressed preference for family release “whenever possible,” DHS is
reluctant to return to a policy of automatically releasing family groups. DHS argues that automatic
release of families encourages parents to subject their children to the dangers of illegai immigration.
Therefore, in addition to experimenting with the ISAP program (an electronic monitoring program
currently in use in nine pilot locations, none of which are in or near Texas), DHS has begun to
 explore the use of “Family Detention Centers” designed to house family groups together. Mot. Prel.
Inj. Ex. C, Attachment 1: Women’s Commission Report: Locking Up Family Values: the Detention
of Immigrant Families n.12. As discussed above, Hutto is the second of only two family detention
centers currently operating in the United States.

The minor Plaintiffs allege their detention in Hutto violates the terms of a class action
settlement agreement entered in Flores v. Meese, No. 85-cv-4544 (C.D. Cal. September 16, 1996)
(the “Flores settlement”), which “sets out nationwide policy for the detention, release, and treatment
of minors in the custody of the [Immigration and Naturalization Services] INS and . . . supersede[s]
all previous INS pblicies that are inconsistent with the terms of this Agreement.” Flores Settlement

99, Mot. Prel. Inj. Ex. A. The Flores settlement is binding on ICE and DHS as successor

organizations to INS. Flores Settlement § 1.
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Of course, the provisions of this setﬂement agreement, entered over ten years ago, wWere never
intended to be permanent authority, much less the only binding authority setting standards for the
detention of minor aliens. The Flores Settlement was intended as a stopgap measure until the United
States could promulgate reasonable, binding standards for the detention of minor in immigration
custody. Flores remains in force until “45 days following defendants’ publication of final
regulations implementing this Agreement.” Stipulated Order Extending Settlement Agreement, Mot.
Prel. Inj. Ex. B. Yet the United States does not contest that the Flores settlement is still in effect.
Despite the passage of just over a decade, neither DHS nor Congress has yet promulgated binding
rules regarding standards for the detention of minors. In fact, it appears that Flores is the bonly
binding legal standard directly applicable to the detention of minor aliens by the United States
government, despite the passage of time and the drastic changes in immigration policy since this
judgment was first entered.

Though it is no defense that the Flores Settlement is outdated, it is apparent that this
agreement did not anticipate the current emphasié on family detention, where the parole of adult
family members is limited by acts of Congress or the judicial branch. Since its inception in 2001,
family detention has been governed by ad hoc policies DHS derives from a combination of DHS’s
Detention Operations Manual, an internal standards guide that is not codified by statute or
incorporated into régulation, and the Flores Settlement. Women’s Commission Report 8. Neither
the Detention Operations Manual nor the Flores Settlement addresses the concerns specific to family
detention: the Detention Operations Manual is largely derived from American Correctional
Assdciation standards for the custody of adult criminal inmates, while the Flores Settlement was the

result of litigation regarding unaccompanied minors, not minors in a family group. Id.
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Nonetheless, the Flores Settlement, by itsterms, applies to all “minors in the custody” of ICE
and DHS, not just unaccompanied minors. Flores Settlement, § 9. The Settlement expresses a
policy preference for the release of minors where possible, and sets out standards for the conditions
of detention where release is not available. Under Paragraph14 of the Flores settlement, if ICE or
DHS determines the detention of a minor is not required to secure his or her appearance in
immigration proceédings or for safety reasons, the minor “shall be released from custody without
unnecessary to delay” to (in order of preference): a parent, a legal guardian, an adult relative, an adult
designated by the child’s parent, a licensed program willing to accept legal ﬁustody, or an adult
individual or entity seeking custody (if family reunification appears impossible). Of course, this
preference for release makes no sense when the minor’s parents are detained with the child.
Plaintiffs and Defendants agree that separating the minor Plaintiffs from their parents by releasing
the children to adult relatives would be traumatizing and detrimental to them.
| Though the release policy expressed in Paragraph 14 has limited utility in the context of
family detention, Paragraph 19 sets out the foundation of the detention standards applicable to any
minor in United States immigration custody, and there is no reason Why its requirements should be
any less applicable in a family detention context than in the context of unaccompanied minors.
Paragraph 19 requires that any minor not released from custody under Paragraph 14 must be housed
in a “licensed program” until such time as release can be effected or until the minor’s immigration
proceedings are concluded. A “licensed program” is a program that is (1) licensed by an appropriate
State agency to provide residential, group, or foster caré services for dependent children, (2)is “non-
secure as required by State law,” and that (3) meets standards of medical care, education,

supervision, and nutrition described in Exhibit 1 of the Flores settlement. Flores settlement 6.
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The Flores settlement provides that a minor may be held in a “secure facility” (as opposed
to a “licensed program”) only if the minor (1) has been charged or “is chargéable” with a crime or
delinquency other than an isolated of petty offense, (2) has committed or threatened violencé to
himself or others while in INS custody, (3) has engaged in disruptive conduct like drug abuse,
stealing, or intimidation of other children while in a licensed program, (4) is an escape risk or (5)
would be in danger unless kept in a secure facility. Flores settlement §21. A minor “will not”be
placed in a; secure facility under Paragraph 21 if there are less restrictive options available such as
a medium security facility or licensed program. Flores settlement § 23. A “medium security
facility,” like a “licensed program,” must be licensed to provide residential, group, or foster care
child services under State law and must be in compliance with the standards set out in Exhibit ‘1 of
~ the Flores settlement. Flores settlement § 8. All decisions to place minor in secure facility must be

reviewed and approved by a regional juvenile coordinator. Flores settlement § 23.
Paragraph 24 of the Flores settlement provides for judicial review of ICE’s detention of
minors. Under Paragraph 24(a), a minor in deportation proceedings “shall be afforded a bond
redetermination hearing before an immigration judge in every case.” Several of the Plaintiffs in
these related cases, however, are not eligible for bond because ICE has classified them as “arriving
aliens.” Under 8 C.F.R. § 1003.19(h)(2)(i)(B), immigration judges are without jurisdiction to review
ICE's custody determinations for “arriving aliens in removal proceedings.”
Regardless, Paragraph 24(b)provides that any individual child may bring suit in any Federal
District Court to (1) challenge ICE’s placement determination or (2) allege the facility in which he
is detained is not in compliance with the standards in Exhibit 1 of the Flores agreement. Paragraph

24(c) provides that judicial review of a placement decision will be under an abuse of discretion
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standard, while judicial review of a facility’s compliance with Flores Exhibit 1 standards is de novo.
Paragraph 24(c) also requires Defendants to provide minors not placed in licensed programs with
“notice of the reasons for housing the minor in a detention or medium security facility.” Plaintiffs
sue under both prongs of Paragraph 24(b), alleging Defendants have abused their discretion in
'placing them in the Hutto facility, which is not a licensed program, and further alleging the Hutto
facility is not in compliance with Exhibit 1 standards.

As discussed above, the Hutto facility is a converted medium security prison. It is operated
by the Corrections Corporatioﬁ of America (“CCA™), a private operator of prisons. Hutto has been
in operation since May 2006, and is not licensed to provide residential, group, or foster care services
for dependent children by the State of Texas or any other state. However, the Hutto facility applied
for and was granted a licensing exemption from the State of Texas based on CCA’s representation
that children in Hutto remain in the care of their parents or legal guardians while they are detained.
Def.’s Status Report, Decl. Marc Moore, Attachment.

Plaintiffs and Defendants offer conflicting accounts of conditions within the Hutto. facility.
Plaintiffs describe unreasonably cold rooms, inadequate medical care, substandérd food, and
psychologically abusive guards. Plaintiffs further assert the facility is run like a prison: there is 24/7
camera surveillance of residents in both communal and personal living areas, the residents are
escorted everywhere within the facility and are not allowed to move from one area to ‘another by
themselves, the facility has a secure perimeter, and no contact visits are allowed. Plaintiffs allege
the guards discipline children at Hutto by threateﬁing to separate them from their parents. Plaintiffs’
expert, Dr. Andréw Clark, interviewed five children recently released in Hutto. Dr. Clark testified

these children had experienced weight loss, bed wetting, nightmares as a result of stre'ss‘ from
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incarceration.

Defendants assert the level of care and nutrition at Hutto is excellent and that Hutto is
continuing té modify and improve its policies. For example, parents were initially required to attend
school with their children, which resulted in “limited school hours” (which translates as “one hour
of instruction per vday”) because of space constraints. In January, parents were no longer lrequired
to supervise schbol hours, which allowed the Hutto facility to increase its program to five hours of
classroom time, one hour of recreation, and one hour of lunch. In response to complaints about food,
Hutto performed a survey of the residents, changed the menu, and provided open-access refrigerators
filled with fruit and other snacks in the dorms. Hutto has also modified its policy regarding contact
visits and now allows limited, supervised contact visitation.

Plaintiffs seek a preliminary injunction ordering their release from Hutto and the
simultaneous release of their parents. Plaintiffs also seek a preliminary injunétion ordering access
to them and their medical records for their expert witnesses. Plaintiffs ultimately seek é declaratory
judgment that the Flores settlement is binding and enforceable, and a permanent injunction ordering
Defendants to comply with the provisions of the Flores Settlement with respect to each Plaintiff.
Defendants assert Plain’piffs are not entitled these remedies.

Analysis
I. Exhaustion

As a threshold matter, Defendants assert Plaintiffs’ suit is barred because they have failed
to comply with the “informal resolution” procedure mandated by the Flores Settlement. The Flores
Settlement requires Plaintiffs’ counsel to “confer telephonically or in person with the United States

Attorney’s Office for the district in which an action is to be filed” to attempt an informal resolution
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of the complaint befofe filing suit. Flores § 24. The United States claims Plaintiffs have not
complied with this “exhaustion” provision. However, Plaintiffs have produced affidavits and records
of correspondence showing that, on February 21 and 22, 2007, counsel for Plaintiffs faxed a letter
and called the United States Attorney for .the Western District of Texas, the Honorable Johnny
Sutton, attempting informal resolution of their claims. The United States Attorney’s Office
informed Plaintiffs the matter had been transferred to Victor Lawrence in the Washington, DC Office
of Immigration Litigation. Plaintiffs sent a letter to Lawrence on March 1, 2007, again attempting
informal resolution, but did not attempt to telephone him. Lawrence did not attempt to contact
Plaintiffs in response to either the March 1, 2006 letter or the February letter and calls to Mr. Sutton,
which had been forwarded to him. Lawrence asserts he.thought any attempt at negotiation would
be futile in light of Plaintiffs’ Mérch 2,2007 “embargoed” press release announcing the forthcoming
filing of these lawsuits on March 6, 2007.

From the pleadings and evidence on file, and particularly from the attitude of the parties and
counsel at the hearing, it is evident that Plaintiffs sought to file this lawsuit as soon as possible to
garner maximum attention from the press. It is equally evident that neither side is interested in
reaching any conciliatory agreement even now, let alone prior to filing suit. Nevertheless, though
both parties could have made better efforts to confer prior to this litigation, it appears Plaintiffs have
litérally complied with paragraph 24's requirement by telephoning the United States Attorney’s

Office in the Western District at least twice to attempt informal resolution prior to filing suit.
Moreover, they have complied .with the spirit of paragraph 24. Plaintiffs have shown they faxed
letters seeking informal resolution of Plaintiffs’ complaints to both Mr. Sutton and Mr. Lawrence

over a period of approximafely two weeks before filing suit. During those two weeks, the United

10
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States never substantively responded to any of Plaintiffs’ overtures. Paragraph 24 is intended to
encourage both parties to make good faith efforts to resolve complaints; it is not intended to allow
the United States to avoid legitimate suits by simply refusing }to return correspondence. Paragraph
24 is no bar to Plaintiffsf suit.
II. Preliminary Injunction Standard

To obtain a preliminary injunction, plaintiffs must show (1) a substantial likelihood of
success on the merits, (2) a substantial threat that plaintiffs will suffer irreparable injury if the
injunction is not granted, (3) that the threatened injury outweighs any damage that the injunction
might cause the defendant, and (4) that the injunction will not disserve the public interest. Planned
Parenthood v. Sanchez, 403 F.3d 324, 329 (_Sth Cir. 2005). A preliminary injunction is an
"extraordinary remedy" and should only be granted if the plaintiffs have “clearly carried the burden
of persuasion’ on all four requirements.” Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan
Minyak Dan Gas Bumi Negara, 335 F.3d 357, 363 (5th Cir. 2003).
A. Liklihood of Success on the Merits

Plaintiffs allege their detention in Hutto is an abuse of discretion because Hutto is not a
“licensed program” within the meaning of the Flores Settlement and Defendants have given no
reason for their decision to place Plaintiffs in a secure facility.* Plaintiffs further allege the Hutto
facility is not in compliance with the standards set forth in Exhibit 1 of the Flores Settlement.

Plaintiffs are highly likely to prevail on both claims.

4 Plaintiffs contend the standard of review regarding ICE’s placement decision should be de novo because ICE
did not give Plaintiffs any notice of the reason for its decision to place them in a non-licensed program. See Flores
Settlement §24(C). The Court is unpersuaded by this argument. ICE’s placement decision is reviewed for abuse of
discretion. Id. ICE’s failure to provide a reason for its decision is a factor to be weighed in determining whether ICE
abused its discretion, but does not change the standard of review.

11
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i. Hutto is not a “licensed facility” and Defendants have abused their discretion in placing
Plaintiffs there.

In order to qualify as a “licensed program” under the Flores Settlement, Hutto must meet
three requirements. The facility must be (1) licensed by an appropriate State agency to provide
residential, group, or foster care services for dépendent children, (2) “non-secure as required by
State law,” and (3) in compliance with the standards of medical care, education, supervision, and
nutrition described in Exhibit 1 of the Flores Settlement. Flores Settlement 6.

Defendants argue Hutto is a “licensed program” because it has obtained a valid licensing
exemption from the State of Texas. Plaintiffs respond that Defendants obtained their exemption by
misrepresenting the extent to which parents in detention would be able to make decisions regarding
the care of their children. The Hutto facility is exempted as a “program of limited duration” with
“parents on the premises” under 40 Tex. Admin. Code § 745.117(2). The criteria listed for this
exemption are:

a. The program operates in association with a shopping center, business, religious

organization, or establishment;

b. The parent or person responsible for the child attends or engages in some activity

nearby;

c. The children are cared for during short periods. A child may only be in care when

the parent or person responsible for the child attends or engages in the nearby

activity; :

d. The parent or person responsible for the child can be contacted at all times.

Id. Apparently, the exemption was granted on the premise that the only “child care” offered by Hutto
personnel would be during the educational hours and that parents would accompany their children

atalltimes. The Court questions whether this is areasonable characterization of the Hutto operation.

From the testimony at the hearing and the affidavits presented to the Court, it seems clear that

12
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the facility and the officers exercise a high level of control over virtually every

aspect of the families' functioning, including things like what time they get up in

the morning, what time they shower, what time they eat, when their meal stops,

where they go, whether they have access to a game or a toy. That really in every

important respect— in every important aspect of the family's functioning

throughout the day that it's the facility, it’s the officers who administer the rules

there that retain control.

March 20, 2007 Hearing Testimony of Dr. Andrew Clark. Moreover, Plaintiffs have been in the
control and custody of Hutto personnel twenty-four hours a day, seven days a week, over a period
of several months each. This situation stands in sharp contrast to the description of a “program of
limited duration” offered by 40 TEX. ADMIN. CODE § 745.117(2). The statute characterizes this
exemption as one for “occasional short term care” and lists Sunday school classes (typically held
once a week for at most two hours) as an example. Id. The statute specifically excludes ongoing
care programs like employee or student day care operations, stating that they do not represent the
type of “occasional short term” arrangement contemplated by this exemption. /d.

The power of a federal district court to review the licensing decisions of the State of Texas
is, however, quite limited. See, e.g. G.J. Deasy Invest., Inc. v. Maitox, 778 F.2d 1091, 1092 (5th Cir.
1985) (““The Due Process Clause does not authorize this court to assess the wisdom of the [State]
Legislature's [licensing] decision.””) (quoting Rice v. Norman Williams Co.,458 U.S. 654 (1982)).
The Court is pleased to note the State is currently reviewing Hutto’s licensing exemption in light
of policy changes at the facility, but the Court is without power to instruct the state on compliance
with its own licensing requirements.

Plaintiffs argue the licensing exemption, while it may bring Hutto in compliance with state

law, is insufficient to satisfy the requirements of the Flores Settlement, which is a separate source

of legal obligation and which does not contemplate exemptions. Defendants respond that the

13
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exemption satisfies the spirit of the Settlement because no affirmative license is available— Texas
only grants licenses regarding the care of children unaccompanied by their parents, not family
groups. Plaintiffs point out that Texas does in fact provide licensing for residential child care to
emergency shelters and other organizations offering residential care to Both adults and children. See
TEX. ADMIN. CODE §748.1901 et‘seq. (“The rules in this subchapter apply to operations that provide
care for both children and adults.”).

Plaintiffs further argue that, if an affirmative license is truly unavailable, Defendants should
have brought‘ this “impossibility” to the attention of the Flores court and soughf a clarification or
modification of the Settlement allowing them to operate under an exemption rather than a license.
The Court finds it inexplicable that Defendants have spent untold amounts of time, effort, and
taxpayer dollars to establish the Hutto family detention program, knowing all the while that F lorés
is still in effect, vﬁthout either promulgating final regulations or going back to the Flores court for
clarification and/or modification of the requirements of the consent decree in the family detention
context. Nevertheless, the fact is that Defendants have not sought any such clarification or
modification and clearly have no intent to do so.

While, as discussed above, this Court is without power to dictate under which provision of
the Texas Administrative Code the Hutto facility should héve been considered for licensing, the
Court is convinced that the State’s decision to grant a licensing exemption does not discharge
Hutto’s obligations under the Flores Settlement. The Settlement Agreement is, in essence, a Court-
approved contraét binding on ICE and DHS. See, e.g. United States v. ITT Continental Baking Co.,
420U.8.223,237(1975). Tt is also a court order directing the parties to comply with its terms. Id.

atn.10. The terms of the Flores Settlement direct Defendants to house child detainees in facilities

14
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that are state licensed to provide residential care to minors. A state license is qualitatively different
from a state license exemption. A state license subjects the facility to periodic health and safety
evaluations by an outside regulatdry body, while a state licensing exemption, ny its Very nature,
removes that layer of oversight.

Comparing Hutto’s interaction with Texas ‘regulators with the experience of the Berks
facility, the only other “Family Detention Center” in the country, is instructive in this regard. The
Berks facility, like Hutto, was initially informed that the State of Pennsylvania did not have licensing
requifements for family residential care. Women’s Commission Report 36. Berks, however,
requested that Pennsylvania apply the standards generally applicable to child residential and day
. treatment facilities to “create a box to check,” as Berks personnel felt the facility could not operate
without an afﬁrmative license of some kind. Id. The State agreed, and Berks has since been subject
to annual review for compliance with all state regulations governing child residential and day
treatment facilities, including regulation of physical accommodations, equipment, staff qualifications
and training, child health and safety assessments, and the nutrition and health care affordéd children
inits custody. See generally 55 PA. CoDE §§ 3800.1 ef seq; see also P1’s Resp. to Supp. Br. Ex. GG,
Attachment 1.

In contrast, the Hutto facility has not been subject to any state regulation at all regarding its
treatment of the children in its care. Asaresult, thé undisputed testimony is that for at least the first
seven months ofits existence the Hutto facility offered children in its care only one hour of education
per day. The undisputed testimony is that, until recently, children in the care of the Hutto facility

“were allotted twenty minutes or less to eat their meals and were not afforded any other nutrition

15




Case 1:07-cv-00165-SS  Document 53  Filed 04/09/2007 Page 16 of 39

during the day. Hutto is admittedly making changes to improve the quality of life for its detainees,
but as Plaintiffs pointed out at the hearing, many of these changes wére coincidentally made at or
around the time of the Texas Civil Rights Proj e.ct (“TCRP”Y’s highly publicized challenge to Hutto’s
policies. TCRP was given a tour of the facility immediately after Hutto added several thousand
dollars’ worth of improvements to the physical plant and the recreational equipment. As the Court
noted in the March 20, 2007 hearing, “a whole lot of things appeared right before the tour, including
gymmats. ... [suspecta lot of that would have taken place if there was an application fora license
from the state of Texas on having children. I think, very promptly, those changes would have been
totally made because it would be unacceptable to anybody issuing a license for children to live
there.”

The Court finds the state licensing requirement is a substantive protection for which the
Flores parties bargained, and ICE cannot unilaterally avoid that material contract term by choosing
to seek license exemptions fof its child detention facilities. See, e.g. Police Ass'n exrel. Cannatella
v. City of New Orleans, 100 F.3d 1159, 1173 (5th Cir. 1996) (a local ordinance permitting conduct
that is prohibited in a consent decree does not excuse defendants from complying with the terms of
the consent decree). Ifit is, in fact, impossible for ICE to obtain a license from the state of Texas
to provide “residential, group, or foster care services for dependent children” in a family detention
setting, Flores Settlement § 6, the proper course of action is to apply to the Flores court for a
rﬁodiﬁcétion of this requirement. Police Ass’n, 100 F.3d at 1171.

Even if the licensing exemption were enough to satisfy the state licensing requirement of the

Flores Settlement, the evidence presénted at the hearing strongly suggests Hutto does meet the other

16
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two prongs of the definition of a “licensed program” under Flores. A “licensed program” must be
“non-secure as required by state law” and must operate in compliance with the standards set forth
in Exhibit 1 of the Flores Settlement. Flores Settlement § 6‘.

The evidence presented at the hearing and by affidavit is that the Hutto facility is run in many
respects as a “secure facility.” The Texas Family Code describes a “secure detention facility” as
“any public or private residential facility . . . that (A) includes construction fixtures designed to
physically restrict the movements and activities of juveniles or other individuals held in lawful
custody in the facility, and (B) is used for the temporary placement of any juvenile who is accused
of having committed an offense, any nonoffender, or any other individual accused of having
committed a criminal offense.” TEX. FAM. CODE § 51.02 (13) and (14). The Hutto facility hquses
juvenile nonoffenders and includes construction features such as an outer perimeter fence that was
topped with razor wire until recently. March 20, 2007 HearingTestimony of Simona Colon.
Furthermore, the movements of the Hutto detainees are restricted in that they are required to be
escorted everywhere by Hutto personnel (although a limited “hall pass™ program is being
implemented to give detainees the right to walk to medical and law library areas unaccompanied).
Testimony of Simona Colon. ~ The detainees are confined to the common area in their “pod”
(formerly “cell block”) except during sleeping hours, meal times, and scheduled education and
recreation times. Testimony of Dr. Clérk; Women’s Commission Report 16. The Hutto detainees
are forced to stand still for “head counts” several times a day. Testimony of Simona Colon. The
lights in each “dorm room” stay on all night (just as they did when the “dorm rooms” were “prison

cells”). Declaration of Kevin Yourdkhani (age 9), Mot. Prel. Inj. Ex. J; Decalaration of Deka
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Warsame (mother of Mohammed Ibrahim), Mot. Prel. Inj. Ex. M. The dorm room doors are
monitored by laser sensors that are tripped when the door opens more than four inches. Women’s
Commission Report 17. In short, Hutto has been operated to date as a “secure” facility under Texas
law.

The evidence presented at the hearing and by affidavit also shows that the Hutto facility is
not being operated in compliance with the standards of Flores Exhibit 1. As compliance with
Exhibit 1 provides an independent ground for relief, this issue will be discussed more fully below.
For now, it suffices to séy that the Hutto facility is simply not a “licensed program” within the
meaning of the Flores Settlement, because it is neither (1) licensed by the State of Texas, (2) “non-
secure” under Texas law, or (3) in compliance with Exhibit 1. Flores Settlement § 6.

Defendants have no discretion under the terms of the Flores Seitlement to place a child in
a non-licensed program unless the minor (1) has been charged or “is chargeable” with a crime or
delinquency other than an isolated or petty offense, (2) has committed or threatened violence to
himself or others while in INS custody, (3) has engaged in disrupti\}e conduct like drug abuse,
stealiﬁg, or intimidation of other children while in a licensed’program, (4) is an escape risk or (5)
would be in danger unless kept in a secure facility. Flores settlement § 21. Even a minor who fits
these criteria “will not”be placed in a secure facility under Paragraph’21 if there are less restrictive‘
optio;ls available such as a medium security facility or licensed program. Flores settlement § 23.
Because Defendants have never made any individualized finding that any of the minor Plaintiffs falls
into one of the categories described in Paragraph 21 of the Flores Séttlement, Plaintiffs are likely

to prevail on their claim that Defendants have abused their discretion by placing Plaintiffs in Hutto,
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a non-licensed program.
ii. Hutto is not in comt)liance with Exhibit 1 of the Flores Settlement

Plaintiffs are equally likely to prevail on their independent claim that the Hutto facility is not
being operated in compliance with Exhibit 1 of the Flores Settlement. A facility’s efforts to comply
with Exhibit 1 are reviewed de novo. Exhibit 1 is written in broad terms and covers many aspects
of the detention process. The evidence introduced at the preliminary injunction hearing and through
affidavits highlights a few key respects in which Hutto is likely failing to satisfy the standards of
Exhibit 1. The Court’s discussion below is not exhausﬁve, and the Court makes no definitive
findings regarding the Hutto facility’s compliance or failure to comply. A full evidentiary hearing
on the subject of Hutto’s compliance is necessary to make a final determination on Plaintiffs’ claims.
Nevertheless, the record established to date shows that Plaintiffs are substantially likely to prevail
on their challenge to the Hutto facility’s compliance with Flores Exhibit 1.
1) Exhibit 1(A)(1) requires “proper” physical care, including “suitable” living
accommodations, food, appropriate clothing, and personal grooming items

The testimony p-resented at the hearing and in the affidavits establishes that living
accomodations and food, in particular, may well be “unsuitable” at Hutto. “The food is very bad and
no one can eat it, everyone throws it out. . . [My son] Kevin has lost 4 pounds in 10 days.”
Declaration of Masomeh Alibegi (mother of Kevin Yourdkhani), Mot. Prel. Inj. Ex. I. “The food
is garbage. . . . Before we got commissary money, I was hungry all the time for five days.”
Declaration of Kevin Yburdkhani (age 9), Mot. Prel. Inj. Ex. J. “None of my children will eat the

food that is served in the cafeteria . .. it makes their stomachs hurt so they won’t eat it. Mohammed
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