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SUMMARY

On March 18, 2004, the Federal Communication Commission reversed an
Enforcement Bureau order involving a live telecast of the Golden Globe Awards and in the
process overruled well-established precedent to announce a broad new policy, applicable to all
broadcasters, that significantly expands its regulation of programming content. Complaints
Against Various Broadcast Licensees Regarding Their Airing of the “Golden Globe Awards”
Program, Mem. Op. and Order, FCC 04-43 (Mar. 18, 2004). The Commission’s decision that
the isolated use of an unplanned and unscripted expletive is both “indecent” and “profane”
represents an unconstitutional expansion of the government’s intrusion into broadcast content. It
is not a narrow as-applied ruling in which the full Commission decided only that the
Enforcement Bureau erred in failing to sanction a broadcaster for airing a given word in a
particular context. Rather, the FCC’s decision is a rule of general applicability that already is
exerting a substantial chilling effect on constitutionally-protected speech.

Petitioners urge the Commission to reconsider its aggressive new approach to
regulating broadcast indecency, its newly-crafted profanity standard, and its revised enforcement
procedures. The Petitioners are a diverse group of broadcast licensees, public interest
organizations, professional associations, production entities, programmers, writers and
performers that have a direct stake in the FCC’s enforcement of 18 U.S.C. § 1464.

The Golden Globe Awards decision asserts FCC power to regulate broadcasting
far beyond anything the Supreme Court contemplated or approved in FCC v. Pacifica Founda-
tion, 438 U.S. 726 (1978). It puts broadcast licensees on notice that the Commission in the
future will punish broadcasters for “isolated” or “fleeting” expletives even if they are accidental

or unintentional, and adds the broad, vague and unbounded term “profanity” to the types of



speech the government will restrict. With this decision the Commission has abandoned the
regulatory restraint mandated by well-established judicial precedent. The indecency policy has
long been recognized as a very limited exception to the basic constitutional command that the
government cannot reduce viewers or listeners to viewing or hearing only what is fit for a child.
Reviewing courts accordingly have confined the enforcement of indecency restrictions
exclusively to the broadcast medium during certain times of the day, and only so long as the
government exercises considerable restraint.

The Commission also has changed its procedural approach to indecency
regulation, thus announcing its intention to apply its increasingly muddled standard more
harshly. The Golden Globe Awards decision confirms that the FCC no longer requires that
complaints be substantiated, and that, in some cases, no complaint need be filed at all. And
when the FCC concludes that the indecency rules have been violated — as it may do in any case
where it deems words or images to be “offensive” — its stated intention is to impose greatly
magnified fines and possible license revocation as sanctions.

The Commission’s aggressive crackdown on “coarse” speech has sent shock
waves through the broadcast industry and the lack of clear guidelines, coupled with threats of
draconian administrative action, has forced licensees to censor speech that unquestionably is
protected by the First Amendment. By prescribing delayed broadcasts as an “element” of its
indecency calculus and putting station licenses at risk even for unintentional slips of the tongue,
the FCC is undermining the ability to engage in live broadcasting in America. Radio stations
also are scouring their play lists and dropping or heavily editing songs, many of which have been
played for years — some for decades — without ever having drawn a complaint. The Golden

Globe Awards decision also has resulted in significant self-imposed restrictions on television
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programming. It has led to changes in acclaimed network drama series and prompted some
public television stations to edit, and in some cases drop, serious documentary programs.

The Golden Globe Awards decision amounts to a rulemaking through adjudi-
cation that imposes sweeping new content controls on the broadcast industry. Because the
Commission adopted this new approach without notice or opportunity for public comment,
Petitioners urge the Commission to reconsider this decision. Upon doing so, the Commission
should: (1) reverse its finding that the isolated or fleeting broadcast of an expletive may
constitute actionable indecency; (2) rescind its decision to add “profanity” as a separate category
of proscribed speech under the law; (3) require complaints to be supported by credible evidence,
such as a tape or transcript; (4) cease imposing disproportionate fines on a “per utterance” basis;
and (5) seriously examine whether the system of government regulation of content announced in
this Order, including its threats of potential license revocations, is fundamentally incompatible

with the First Amendment of the Constitution.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of

COMPLAINTS AGAINST VARIOUS
BROADCAST LICENSEES REGARDING
THEIR AIRING OF THE “GOLDEN
GLOBE AWARDS” PROGRAM

File No. EB-03-IH-0110

N N N N N N

PETITION FOR RECONSIDERATION

Pursuant to 47 U.S.C. § 405 and 47 C.F.R. § 1.106, American Civil Liberties
Union; American Federation of Television and Radio Artists; Beasley Broadcast Group, Inc.;
Citadel Broadcasting Corporation; The Creative Coalition; Directors Guild of America, Inc.;
Entercom Communications Corp.; The First Amendment Project; Fox Entertainment Group,
Inc.; Freedom to Read Foundation; Margaret Cho; Media Access Project; Minnesota Public
Radio®; National Coalition Against Censorship; National Federation of Community Broadcasters;
Penn & Teller; People For the American Way Foundation; Radio One, Inc.; Recording Artists’
Coalition; Recording Industry Association of America, Inc.; Screen Actors Guild; Viacom Inc.;
When in Doubt Productions, Inc.; and Writers Guild of America, west (together, “Petitioners™),
by counsel, hereby submit this Petition requesting that the Commission reconsider its aggressive
new approach to regulating broadcast indecency, its newly-crafted profanity standard, and its
revised enforcement procedures as articulated in Complaints Against Various Broadcast
Licensees Regarding Their Airing of the “Golden Globe Awards” Program, Mem. Op. and

Order, FCC 04-43 (Mar. 18, 2004) (“Golden Globe Awards’’). The new indecency enforcement



policy exceeds the Commission’s authority under the Communications Act and violates the First
Amendment rights of broadcast licensees, performers, program producers, writers, and broadcast
viewers and listeners.
L. INTRODUCTION

On March 18, 2004, the Commission adopted four orders fundamentally altering
the standards of what the government deems acceptable broadcast fare. ' Each of the decisions,
most prominently the Commission’s decision to reverse a staff ruling in Golden Globe Awards,
applied new interpretations of the FCC’s indecency policies that depart significantly from
established precedent. > In Golden Globe Awards the Commission put all broadcast licensees,
performers and audience members on notice that the Commission will apply new substantive and
procedural standards that vastly expand the government’s control over “indecent” or “profane”
speech. In doing so, the FCC upset the delicate balance in what it inexplicably continues to
characterize as its “very limited” role in regulating broadcast content, and it cast a significant pall
over constitutionally-protected speech that already is having a substantial chilling effect.

Despite the obvious constitutional ramifications of the Commission’s actions, it
did not conduct a notice and comment rulemaking before adopting sweeping new rules of
general application, despite recently being asked to do so by a broadly based consortium. *
Rather, it simply announced the new policies in the context of a Commission reversal of a staff

ruling that was consistent with longstanding precedent. Thus, the FCC upended decades of

' Golden Globe Awards, FCC 04-43; Infinity Radio License, Inc., Mem. Op. and Order, FCC 04-48 (rel.
Mar. 18, 2004) (“Infinity Radio License™); Infinity Broad. Operations, Inc., Notice of Apparent Liability for
Forfeiture, FCC 04-49 (rel. Mar. 18, 2004) (“Infinity Broadcasting”); Capstar TX Ltd. P’ship, Notice of Apparent
Liability for Forfeiture, FCC 04-36 (rel. Mar. 18, 2004) (“Capstar”) (together, the “March 18 Indecency Orders™).

2 This Petition seeks reconsideration of the Commission’s Golden Globe Awards decision. However, to
the extent any of the issues raised in this Petition implicate one or more of the other March 18 Indecency Orders, the
Petitioners also seek reconsideration of such orders.

3 See Infinity Broad. Operations, Inc., 18 FCC Red. 26360, 26363 n.7 (2003).



established case law and extended its authority to regulate broadcast content well beyond
judicially-approved narrow limits with virtually no participation by broadcasters and other
parties most directly affected. *

On very similar facts the FCC has in the past recognized the propriety of review
of constitutionally sensitive issues arising from its indecency rules. In Infinity Broadcasting
Corporation of Pennsylvania, 3 FCC Rcd. 930 (1987), the Commission considered several
petitions and comments addressing a public notice that summarized three indecency decisions
and “put[ ] all broadcast . . . licensees on notice as to new standards” that the Commission said
“will apply in enforcing the prohibition against obscene and indecent” content. New Indecency
Standards to be Applied to All Broadcast and Amateur Radio Licensees, 2 FCC Rcd. 2726
(1987). Where adjudication of specific broadcasts resulted in the adoption of “new standards”
that “could have an impact on all licensees,” the Commission deemed it appropriate “to address
the uncertainty created by those rules” by “treat[ing] the filings . . . as requests for
reconsideration of the three specific cases” and issuing a substantive reconsideration decision.
Infinity Broad., 3 FCC Rcd. at 936 n.18. Similarly, the court of appeals treated the FCC’s
actions as more like “the result of a notice-and-comment rulemaking than . . . an ad hoc
adjudicatory proceeding.” ACT I, 852 F.2d at 1337.

The Petitioners here seek similar substantive reconsideration of the new course in

Section 1464 regulation that the Commission charted in Golden Globe Awards. The Petitioners

* In view of the Commission’s election to proceed in this manner, Petitioners who were not parties to
Golden Globe Awards satisfy the requirements in 47 C.F.R. § 1.106(b)(1) for seeking reconsideration. Each
Petitioner will be adversely affected by the new standards and policies adopted or relied upon in Golden Globe
Awards, as they apply prospectively to all broadcasters and thus directly control their programming, and individuals
appearing in the programs, as well as their viewers. See Action for Children’s Television v. FCC, 852 F.2d 1332,
1334, 1336-37 (D.C. Cir. 1988) (“ACT I’) (citing, inter alia, SEC v. Chenery Corp., 332 U.S. 194 (1947)).
Petitioners did not participate in earlier stages of the proceeding as it was not foreseeable the Commission would
adopt standards of general application in an indecency adjudication involving a single program aired by specific
licensees, nor that it would reverse what the Commission acknowledges is long-standing precedent.



represent a coalition of broadcast licensees, programmers, producers, directors, public interest
organizations, professional associations, writers, and performers that share concerns about the
effect of FCC policies on freedom of expression for the broadcast medium. Petitioners are
described, in a manner disclosing how their interests are adversely affected by the Golden Globe

Awards, in the Appendix to this Petition.

II. BACKGROUND

This controversy arose from an initial October 2003 Enforcement Bureau decision
declining to impose a penalty on NBC and its affiliates for a live telecast of the 2003 Golden
Globe Awards during which U-2’s lead singer Bono uttered a phrase to the effect “this is really,
really, fucking brilliant” when accepting an award.’ Applying well-established Commission
precedent, the Bureau ruled the licensees did not violate the law because, in the context of a live
unscripted event, “fleeting and isolated remarks of this nature do not warrant Commission
action.” ® Additionally, while acknowledging that many people might find Bono’s statement
“crude and offensive,” the Bureau staff reasoned that “the material aired . . . does not describe or
depict sexual and excretory activities and organs” as required by the Commission’s long-

standing definition of indecency. ’

> Complaints Against Various Broadcast Licensees Regarding Their Airing of the “Golden Globe
Awards” Program, 18 FCC Red. 19859 (2003) (Enf. Bur., 2003) (“Bureau Order”). At the time of the staff ruling,
93 percent of the complaints on file with the Commission had been submitted by persons associated with one
organization — the Parents Television Council. The exact phrasing at issue was variously stated on the face of the
complaints, which did not include a tape or transcript of the broadcast. Golden Globe Awards § 3 & n.4.

% Bureau Order, 18 FCC Rcd. at 19861 (citing Entercom Buffalo License LLC (WGR(AM)), 17 FCC Red.
11997 (Enf. Bur. 2002); L.M. Communications of S.C., Inc. (WYBB(FM)), 7 FCC Rcd. 1595 (MMB 1992); Peter
Branton, 6 FCC Rced. 610 (1991); Industry Guidance on the Commission’s Case Law Interpreting 18 U.S.C. § 1464
and Enforcement Policies Regarding Their Broadcast, 16 FCC Red. 7999, 8008-09 (2001) (“Industry Guidance”)).
The Bureau also found the material was not obscene. Id. at 19862 (citing Miller v. California, 413 U.S. 15 (1973);
WGBH Educ. Found. (WGBH-TV), 69 F.C.C.2d 1250 (1978)).

7 Id. at 19861-62 (citing Industry Guidance and FCC v. Pacifica Found., 438 U.S. 726 (1978)). The
Bureau found the cited use of the word was as an “adjective or expletive to emphasize an exclamation,” and thus not
indecent under FCC precedent.



The full Commission, acting on an application for review filed by the Parents
Television Council, reversed the Bureau’s decision. Though the Commission purported to
acknowledge that its “role in overseeing program content is very limited” under the Communi-
cations Act and First Amendment, the agency concluded it was compelled to act in part because,
if it “were routinely not to take action against isolated and gratuitous uses of such language on
broadcasts,” it “would likely lead to more widespread use.” Golden Globe Awards 4, 9. The
Commission rejected the Bureau’s analysis of the usage of the word “fucking,” finding that
“within the scope of our indecency definition . . . it does depict or describe sexual activities.” Id.
9 8. It then held that prior agency decisions holding “that isolated or fleeting broadcasts of the
‘F-Word’ . . . are not indecent or would not be acted upon” are “no longer good law.” Id. § 12.
The Commission also found as “an independent ground” that the material violated 18 U.S.C.
§ 1464 because it “constitutes ‘profane’ language” under that provision. Id. 9 13.

The Commission announced that “broadcasters are on clear notice that, in the
future, they will be subject to potential enforcement action for any broadcast of the ‘F-Word’ or
variations thereof,” and it took the “opportunity to reiterate . . . that serious multiple violations of
our indecency rule. . . may well lead to . . . license revocation proceedings, and that we may
issue forfeitures for each indecent utterance in a particular broadcast.” ® Notwithstanding these
findings, the Commission by a 3-2 vote refrained from imposing a forfeiture on the licensees that
aired the offending material. Golden Globe Awards 4 15. The majority declined to impose a
forfeiture because precedent at the time of the broadcast would have permitted airing the material
so that the licensees “lacked the requisite notice to justify a penalty.” Id. But the full

Commission acknowledged that it was taking “a new approach to profanity.” Id. Moreover, as

¥ Id. 9 17. The Commission first issued this warning about “serious violations™ in Infinity Broadcasting
Operations, Inc., 18 FCC Red. 6915 (2003).



discussed more fully below, the Commission also changed its procedural approach to indecency
regulation, thus announcing its intention to apply these nebulous rules more harshly in the future.
The Golden Globe Awards thus represents a sea change in the Commission’s approach to

regulating broadcast indecency.

III. THE FCC’S NEW APPROACH TO SECTION 1464 ENFORCEMENT IS
UNCONSTITUTIONAL AND SIGNIFICANTLY CHILLS PROTECTED
SPEECH

Despite acknowledging that the First Amendment is a “critical constitutional
limitation” that requires “restraint” in enforcing the indecency rules, the Commission devotes
only a single paragraph of Golden Globe Awards to constitutional analysis, concluding that its
aggressive new policy is “not inconsistent” with FCC v. Pacifica Foundation. But this cursory
treatment of a “critical” limitation is predicated on the Commission’s mistaken assumption that
the Court in Pacifica “explicitly left open the issue of whether an occasional expletive could be
considered indecent.” See Golden Globe Awards 4 16. This is wrong. Although Justice Powell,
who supplied a crucial swing vote for Pacifica’s 5-4 majority, noted “[tlhe Commission’s
holding, and certainly the Court’s holding today, does not speak to cases involving the isolated
use of a potentially offensive word,” he also stressed that the FCC does not have “unrestricted
license to decide what speech, protected in other media, may be banned from the airwaves in

?  Justice

order to protect unwilling adults from momentary exposure to it in their homes.”
Powell expressly distinguished “the isolated use of a potentially offensive word” from “the

verbal shock treatment administered by respondent,” and explained that the order under review

? Pacifica, 438 U.S. at 760-761 (Powell, J., joined by Blackmun, J., concurring). See also id. at 772
(Brennan J., dissenting) (“I believe that the FCC is estopped from using either this decision or its own orders in this
case . . . as a basis for imposing sanctions on any public radio broadcast other than one aired during the daytime or
early evening and containing the relentless repetition, for longer than a brief interval, of [offensive language].”).



' He noted the danger of chilling protected speech in

“was limited to the facts of this case.”
what he described as a “relatively new and difficult area of law,” but allowed the FCC some
latitude because “the Commission may be expected to proceed cautiously, as it has in the

11 . . . . .
” " Here however, the Commission consciously decided to extend its power to restrict

past.
content far beyond what was approved by the Court in Pacifica. Consequently, the Commission
has an obligation to reconsider carefully the constitutionality of its actions.

A. Golden Globe Awards Expands the Scope of Actionable Indecency

Beyond Permissible Constitutional Limits By Applying Arbitrary and
Vague Standards to the Regulation of Protected Speech

Even at its most expansive, the Commission’s authority to regulate indecent
speech is narrow and has been considered constitutionally permissible only so long as the FCC
exercised considerable restraint. Even within such limits, judicial tolerance for this anomalous
legal doctrine has eroded since Pacifica was decided in 1978, as more recent cases have
subjected the indecency rationale to far less forgiving constitutional review. The Court has
confirmed that “indecent” speech is fully protected by the First Amendment and is not subject to
diminished scrutiny as “low value” speech, as three Justices who joined the Pacifica plurality
opinion had suggested. > Since Pacifica, the Supreme Court has invalidated government-
imposed indecency restrictions on cable television access channels despite finding them “as

‘accessible to children’ as over-the-air broadcasting, if not more so.” > Additionally, in Reno v.

1 Id. at 761 (Powell, J., concurring) (emphasis added).

" Id. at 756, 760, 761 (Powell, J., concurring). Justice Powell wrote that the Commission should take into
account the chilling effect on speech “as it develops standards in this area.” Id. at 760.

12 Rather, it stressed that the government cannot assume it has greater latitude to regulate because of its
assumption that “the speech is not very important” or that the speech is “shabby, offensive, or even ugly.” United
States v. Playboy Entmt. Group, Inc., 529 U.S. 803, 826 (2000).

B Denver Area Educ. Telecomms. Consortium v. FCC, 518 U.S. 717, 744 (1996). The Court upheld a
provision that permitted cable operators to adopt editorial policies for leased access channels, but rejected
government-imposed restrictions on indecent programs on leased and public access channels.



ACLU, the Court for the first time subjected the indecency definition (in the Internet context) to
rigorous scrutiny and found it significantly overbroad. 521 U.S. 844, 871-881 (1997). These
decisions addressed the underlying logic of the indecency standard, thus extending their
significance beyond the broadcast-specific context. The factual underpinnings of Pacifica have
been superseded by significant changes as well, including the rise of cable television and the
Internet as equally pervasive electronic media. '*

In these circumstances, the Commission should be more circumspect about
regulating broadcast content, not less. But Golden Globe Awards eliminates many interpretive
restraints the Commission previously used to ensure that its enforcement of 18 U.S.C. § 1464
does not cross the constitutional line. For example, by overruling its previous precedents which
held that isolated or fleeting references to “indecent” words are not actionable, the Commission
opened a broad new area of enforcement. But the Supreme Court stressed in Pacifica that it was
not empowering the Commission to act in such isolated instances, and it emphasized that the
context in which words are used is “all-important.” Pacifica, 438 U.S. at 750. Golden Globe
Awards drains the FCC’s contextual approach of meaning because the agency’s focus is on
whether a particular word will “enlarge a child’s vocabulary” regardless of the setting in which

the word is used. Golden Globe Awards q 9 (the fact that the broadcast of vulgar language is

" As the Commission has found, “the modern media marketplace is far different than just a decade ago.”
2002 Biennial Regulatory Review — Review of the Commission’s Broadcast Ownership Rules and Other Rules
Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, 18 FCC Red. 13620, 13648 (2003). It
noted that traditional media “have greatly evolved,” and “new modes of media have transformed the landscape,
providing more choice, greater flexibility, and more control than at any other time in history.” Id. Of particular
relevance here, the Commission noted that “[t]Joday’s high school seniors are the first generation of Americans to
have grown up with this extraordinary level of abundance in today’s media marketplace.” It found that most teens
have access to cable television and high speed Internet access, many live in households that receive 100 to 200
channels of video programming and thus “have come to expect immediate and continuous access to news,
information, and entertainment.” Id. at 13648-49. In this environment, imposing special speech restrictions on the
broadcast medium because a teenager might hear something that could “enlarge[ ] a child’s vocabulary in an
instant,” Pacifica, 438 U.S. at 749, is futile, and needlessly reduces broadcast content to only what is fit for children.



isolated and unintentional “is irrelevant; it still has the effect of exposing children to indecent
language”).

The Commission’s insistence that the context of speech continues to be “critically
important” in indecency determinations is belied by its reasoning in Golden Globe Awards.
Although it suggests that the “merit” of a work may be considered as part of its indecency
analysis, the FCC confines this review to whether “there was any political, scientific or other
independent value of use of the word here.” Golden Globe Awards 9 17. Such a narrow,
atomistic view of merit word-by-word is about as far as one can get from the “work as a whole”
requirement for evaluating obscenity, which, paradoxically, is unprotected by the First
Amendment. "> This approach vests the Commission with standardless discretion to pick and
choose between favored and disfavored speakers. Such arbitrariness is precisely what the
vagueness doctrine in First Amendment law is designed to prevent. NAACP v. Button, 371 U.S.
415, 432-433 (1963). The government’s ability to assist favored speakers and penalize
disfavored ones is the principal vice of vagueness in speech regulation. Kolender v. Lawson, 461
U.S. 352,360 (1983).

Arbitrariness also is a chronic problem with the FCC’s indecency policy that is
greatly exacerbated by Golden Globe Awards, which gives no guidance for when the “context”
of a given program will outweigh its presumed offensiveness. For example, the Commission in
the past has held that use of the word “‘fuck’ or ‘fucking’ 10 times in 7 sentences” in a
“legitimate news report” on NPR is not actionably indecent, Industry Guidance, 16 FCC Rcd. at

8012 (citing Peter Branton, 6 FCC Rcd. 610), but it more recently held that the inadvertent, split-

'> The Commission’s overly narrow view of “context” and “merit” is a significant constitutional defect.
See Ashcroft v. Free Speech Coalition, 535 U.S. 234, 248 (2002) (“work as a whole” requirement is “an essential
First Amendment rule [that t]he artistic merit of a work does not depend on the presence of a single explicit scene”);
ACLU v. Ashcroft, 322 F.3d 240, 252 (3d Cir. 2003) (reviewing material considered to be harmful to minors “in
context” is constitutionally deficient because “[t]he taken ‘as a whole’ language is crucial”).



second flash of a penis during a news interview with cast members of a critically-acclaimed off-
Broadway production was indecent. '® With respect to literary or artistic works, the merit of the
material may save it from an indecency finding, '’ or, more likely, it may not. '® There simply is
no way to predict when the “context” will save speech from an indecency finding, and there are
ominous indications that the Commission plays favorites when it applies its vague standards. "
Despite its purported attempt to clarify its indecency standards by decreeing that
“any use of [the ‘F-Word’] or a variation, in any context, inherently has a sexual connotation,”
the Commission has only made matters more confusing. *° To begin with, it is not even clear
whether the FCC is purporting to ban just the word “fuck” or would also restrict its euphemisms,
including the term “F-Word.” ! While in other circumstances it might be reasonable to assume

the government intends only to ban the actual word and not its semantic replacements, it is not

' Young Broadcasting of San Francisco, Inc., 19 FCC Red. 1751 (2004). Some radio stations have
declined even to carry advertising for the stage production after the FCC decision. See News Release, Puppetry of
the Penis — Indecent or Art?, Mar. 30, 2004, attached as Exhibit 1.

17 See WPBN/WTOM License Subsidiary, Inc., 15 FCC Recd. 1838 (2000) (considering context, the
depiction of full frontal nudity in the film Schindler’s List is not actionably indecent).

'8 Golden Globe Awards § 9 & n.25 (warning broadcasters that “social or political value” of a work does
not save it from an indecency finding and noting that “the works of Joyce, [and] words and phrases found in the
writings of D.H. Lawrence [and] James Baldwin” may be considered indecent) (quoting ACT I, 852 F.2d at 1340).

' When the FCC declined to sanction NPR for its newscast about mob boss John Gotti, for example,
Commissioner Ervin S. Duggan suggested that his fellow Commissioners had been influenced by the fact that “the
broadcast in question was by National Public Radio.” Peter Branton, 6 FCC Rcd. at 611 (dissenting statement of
Commissioner Ervin S. Duggan). Now, the FCC has ruled that, even without the evidence of a tape or transcript,
and without evidence of what words were actually broadcast, it can determine that material is actionably indecent
because of the subject matter discussed “and the identities of the participants (a ‘shock jock’ and a porn star).”
Emmis Radio License Corp., Mem. Op. and Order, FCC 04-62 (rel. Apr. 8, 2004) (“Emmis Radio”) (emphasis
added).

* Golden Globe Awards 9 8. The Commission’s initial premise that the word at issue has only a sexual
connotation is simply wrong. See, e.g., WEBSTER’S NEW COLLEGIATE DICTIONARY 463 (1977) (including among
the definitions “sometimes used in the present participle as a meaningless intensive”). See also THE F WORD (2d
ed., Random House 1999) (a 272-page book with an introduction by Roy Blount, Jr. which traces the etymology of
the word “fuck™ and sets forth its myriad meanings and usages).

*! The Commission order and separate statements use the expression “F-Word” thirty-five times, including
in the legal analysis and in the Order’s conclusion, while the words “fuck” or “fucking” appear only in footnotes,
largely involving parenthetical references to other cases. See Golden Globe Awards 9 8 n.32.
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safe for licensees to rest on such an assumption where a wrong guess can cost a station a huge
fine or lead to license revocation. In the three other March 18 Indecency Orders, for example,
the FCC reinforced the notion that even innuendo and colloquial references can be actionable

where the FCC concludes the sexual connotation is “unmistakable.” 2

In this regard, the
expression “F-Word” appears easily to qualify since the Commission found it unnecessary to
define the term even though roughly eight thousand six hundred other words in the English

“p.» 2 Moreover, the Commission warned broadcasters that

language also begin with the letter
it intends to interpret its mandate broadly, to prohibit “vulgar and coarse language” including
“words (or variants thereof) that are as highly offensive as the “F-Word.” * Asa consequence,
many other commonly understood euphemisms in addition to the “F-Word” may be unsafe to
broadcast. > But it is impossible to tell from the FCC’s newly-announced standard which words
are acceptable and which ones are not.

Which words may be deemed “highly offensive” is a function of contemporary
community standards for the broadcast medium — a concept the Commission has never
previously defined other than to say it is a national standard based on the “average broadcast
viewer or listener.” Industry Guidance, 16 FCC Rcd. at 8002. Now, however, in its March 18

Indecency Orders, the FCC claims to rely on its “collective experience and knowledge,

developed through constant interaction with lawmakers, courts, broadcasters, public interest

** Capstar §9; Infinity Broadcasting 9§ 10; Infinity Radio License Y 5.
2 WEBSTER'S 3*” NEW INT’L DICTIONARY OF THE ENGLISH LANGUAGE, UNABRIDGED 811-926 (1986).
** Golden Globe Awards 9 13-14.

» Some commonly understood euphemisms of the “F” variety include “eff” (or “effing”), “fug,” “frig,”
“freaking,” “having fun,” “funch,” “fungoo,” and “futz.” Hugh Rawson, DICTIONARY OF EUPHEMISMS AND OTHER
DOUBLETALK 173, 177, 179, 182-183 (Revised ed. 1995). Many other well-worn expressions similarly stand in for
the word. Id. at 232 (listing more than 40 examples). Compare Palmetto Broad. Co., 33 FCC 250, 251 (1962), aff’d
on other grounds, Robinson v. FCC, 334 F.2d 534 (D.C. Cir. 1964) (DJ’s use of expressions such as “let it all hang
out” considered “obscene, coarse, vulgar, and suggestive material susceptible of indecent double meaning”).
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groups and ordinary citizens, to keep abreast of contemporary community standards for the
broadcast medium.” Infinity Radio License 9 12 (emphasis added). This dubious explanation of
the methodology employed in assessing contemporary community standards is legally deficient
and further compounds the confusion that attends the Commission’s Section 1464 enforcement
scheme.

In fact, there has been no “constant interaction” by the Commission with the
courts on the subject of indecency. To the contrary, the last time a court opined on the
Commission’s indecency enforcement scheme was nearly ten years ago, and that was at the
behest of broadcasters. See Action for Children’s Television v. FCC, 59 F.3d 1249 (D.C. Cir.
1995). To the extremely limited extent courts have interacted with the Commission, they have
expressly relied on FCC commitments to exercise restraint and caution when regulating indecent
material. E.g., ACT I, 852 F.2d at 1340 n.14. More significantly, such interactions have been in
the context of facial challenges in which the definition and application of community standards
are not at issue. Indeed, the Commission has never been involved in a case that resulted in a
judicial application of “community standards” as currently defined by the FCC. The only case
that came close to doing so was a decade ago, but it resulted instead in a settlement that produced
(seven years later, in 2001) the Commission’s Industry Guidance — a document that now appears
to be of limited utility. %°

The Commission’s interaction with public interest groups and ordinary citizens is
generally one-sided, and clearly tends to reflect the interests of those who choose to complain
about broadcast material, at the expense of the interests of the vast majority of listeners and

viewers, who cannot reasonably be expected to contact the Commission in support of their

% See Evergreen Media Corp. v. FCC, Civil No. 92 C 5600 (N.D. Ill. Feb. 22, 1994) (agreeing to publish
guidelines as to the meaning of the term “indecency” within 9 months).

12



favorite stations and programming. >’ Individual complaints, especially those filed as part of an
orchestrated campaign by one or two organizations (as was the case in Golden Globe Awards)
are a poor substitute for the objective measurement of contemporary community standards
through such means as polling or analysis of ratings results, the latter of which the Commission
irrationally discounts. ** Tt should correct that error through reconsideration here.

B. Golden Globe Awards Substantially Expands Content Regulation by
Adopting a New Standard for Profanity

The Commission’s independent rationale for Golden Globe Awards — that the
isolated use of the word “fuck” was “profane” — further undermines the constitutionality of its
indecency policy. This alternative basis for reversing the Bureau decision has the effect of
replacing one vague standard with several — broadcasters now must excise any words or images
that may be indecent, blasphemous, or vulgar. This new regime defines “profanity” in at least
four ways: (1) “personally reviling epithets naturally tending to provoke violent resentment”;
(2) “language so grossly offensive to members of the public who actually hear it as to amount to
a nuisance”; (3) blasphemy, or divine imprecation; and (4) “vulgar, irreverent, or coarse
language.” The decision unhelpfully adds that “[w]e will analyze other potentially profane
words or phrases on a case-by-case basis,” while providing no meaningful guidance as to what

those words might be. Golden Globe Awards 49 13-14.

*’The Commission periodically issues reminders that “[tlhe Commission receives many informal
complaints that do not involve violations of the Communications Act, a rule or order of the Commission. The
existence of a complaint does not necessarily indicate wrongdoing by the company at issue.” Consumer and
Governmental Affairs Bureau, Report on Informal Consumer Inquires and Complaints, Nov. 20, 2003, at 1.

2 See Infinity Broad. Operations, 17 FCC Red. 27711, 27715 (Enf. Bur. 2002). Contemporary surveys
demonstrate far different attitudes among members of the broadcast audience than the FCC presumes. See Kavla
McCabe, Study Reveals Rock Listeners’ Views on Indecency, RADIO & RECORDS, Apr. 9, 2004 at 1; Rated R for
Rock, RADIO & RECORDS, Apr. 9, 2004 at 15 (reporting results of surveys by Jacobs Media and Edison Media
Research on contemporary listeners’ attitudes), attached hereto in Exhibit 2.
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None of these definitions can survive constitutional scrutiny, as each suffers from
obvious vagueness and overbreadth. The range of statements encompassed by blasphemy and
divine imprecation, both religiously based, is far removed from the sphere of indecency which
the Commission had heretofore sought to regulate. The most commonplace of divine
imprecations, such as “Go to Hell” or “God Damn It,” are now actionable under Golden Globe
Awards.* By encompassing such protected speech, the profanity standard’s blasphemous and
divine imprecation components are impermissibly and unconstitutionally vague and overbroad.
By bringing its suddenly heavy hand down into this area of religiously oriented speech, the
Commission also has impermissibly breeched the First Amendment wall that separates church
and state.

The “nuisance” and “personally reviling epithet” prongs fare no better. The
“nuisance” definition on its face ranges far beyond indecency to include “grossly offensive”
words that do not have a sexual or excretory meaning. The Commission relies on a definition of
“nuisance” as including speech that “is prejudicial to the . . . sense of decency or morals of the
citizens at large.”*° This open-ended definition wholly encompasses the concept of “indecency”
and suggests no logical stopping point. “Personally reviling epithets,” which require a tendency
to provoke, are the constitutional equivalent of “fighting words.” *' This definition, too, suffers

from fatal vagueness and overbreadth, opening up broadcasters to an entirely new range of

¥ Duncan v. United States, 48 F.2d 128, 134 (9th Cir.), cert. denied, 283 U.S. 863 (1931). To the extent
the FCC has shown restraint in the recent past and refrained from regulating blasphemous words, such decisions are
of little help now since Golden Globe Awards reaffirmed the FCC’s authority to do so. Golden Globe Awards q 14
(“Broadcasters are on notice that the Commission in the future will not limit its definition of profane speech to only
those words and phrases that contain an element of blasphemy or divine imprecation . . .””) (emphasis added).

% Golden Globe Awards 913 & 1n.36 (citing definition from BALLENTINE’S LAW DICTIONARY (3d ed.
1969). The same dictionary defines “profane” as “Common rather than sacred. Irreverent toward or contemptuous
of sacred things.”

3! See Chaplinksy v. New Hampshire, 315 U.S. 568, 573 (1942) (finding that there are “fighting words™ that
by their ordinary meaning are “likely to cause a fight” or “are threatening, profane or obscene revilings”).
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prohibitions on speech that have nothing to do with sexual or excretory organs and activities.
The Supreme Court has repeatedly held that “fighting words” regulations must be carefully
drawn so as to avoid application to protected expression. 32 Moreover, an essential element of
“fighting words” is that they be uttered face-to-face, which obviously is impossible in the typical
13

broadcast setting. The vagueness and overbreadth of the new test for profanity is fata

C. The Commission’s Enforcement Procedures Violate the First
Amendment and Basic Principles of Due Process

The procedures and penalties affirmed in Golden Globe Awards demonstrate a
further lack of regard for constitutional limitations. The Commission’s new approach eviscerates
due process requirements in determining whether an indecent broadcast has occurred and, upon
finding a transgression, imposes wholly disproportionate and punitive sanctions. The
Commission used the decision to reiterate the policy that “serious multiple violations” of the
indecency rule could lead to license revocations and that forfeitures may be issued for each
indecent utterance in a particular broadcast. >* Furthermore, the Commission reserved to itself
the right to declare particular words profane on a case-by-case basis, with all the attendant dire
consequences, without giving any indication of what those words might be. Not only are these
changes already having a profound chilling effect on speech, see infra Section III.D, they are
eliminating live broadcasting as it is currently practiced, since Golden Globe Awards articulates
a technological delay requirement as an “element” of its indecency calculus. Golden Globe

Awards 99 11, 17.

32 See, e.g., Gooding v. Wilson, 405 U.S. 518, 523 (1972); Cohen v. California, 403 U.S. 15, 20 (1971).
See also Lewis v. New Orleans, 415 U.S. 130 (1974).

3 See, e.g., State v. Poe, ___P.3d ___, 2004 WL 396052 (Idaho 2004) (striking down state law against
using profanity “within the presence or hearing of children”).

** The Commission has since issued Notices of Apparent Liability based on this new approach. See Clear
Channel Broad. Licenses, Inc., FCC 04-88 (rel. Apr. 8, 2004) (“Clear Channel”) (proposing a $495,000 fine based
on a “per utterance” calculation).
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Even worse, the FCC would now place the burden on licensees to prove that their
broadcasts are not indecent. The Commission no longer finds it necessary for complaints to
accurately report and substantiate the contents of the broadcast. *> It appears to presume that a
broadcast is indecent because of the subject matter at issue and the identity of the speakers. See
Emmis Radio 9 10-12. It also has indicated its intention to take action against stations even if
they have received no complaints at all. E.g., Clear Channel § 16. Moreover, in evaluating
licensees’ responses to complaints, the Commission has said that broadcasters’ good faith
attempts to understand and comply with the rules are “irrelevant,” Golden Globe Awards 9 9,
thus effectively reading out of the law any requirement that a violation be “willful.” *® The
Commission also moved recently to implement an increase in indecency fines as threatened in
Golden Globe Awards, by basing the forfeiture on each individual “indecent” utterance, but the
Commission’s methodology for doing so is vague and confusing. Clear Channel, supra note 34
(NAL for a $495,000 forfeiture). Although the Commission has not yet instituted license
revocation proceedings against a licensee, the threat to do so is quite real and has a significant in

37
terrorem effect.

In Golden Globe Awards, for example, the Commission was untroubled by the fact that certain
complainants inaccurately recollected or reported what was actually said. Golden Globe Awards 9 3 n.4. The
decision establishes a new enforcement process in which no tape or transcript need be supplied, or even a precise
recollection of the actual broadcast. See also Emmis, supra, and Capstar, supra.

% The FCC’s new approach conflicts with the Communications Act. Section 503(b) of the Act requires
that a violation of the Commission’s rules be “willful” or “repeated” before the government may assess a forfeiture,
but the approach applied in Golden Globe Awards eliminates any such requirements. The fact that an “isolated”
reference now may constitute actionable indecency cannot be reconciled with a requirement that the violation be
repeated. Moreover, the FCC’s disregard of broadcaster intent as “irrelevant” eviscerates not just a “willfulness”
requirement, but would punish broadcasters even without a showing of negligence. This approach also conflicts
with the First Amendment. See ACT I, 852 F.2d at 1340 n. 14 (Commission promised court that it would accord
weight to “reasonable licensee judgments” in assessing potential sanctions).

37 Golden Globe Awards § 17. As the Nixon Administration’s Director of Telecommunications Policy
explained to The Washington Post, “The main value of the sword of Damocles is that it hangs, not that it drops.
Once you take a guy’s license away, you no longer have leverage against him.” Yale Broad. Co. v. FCC, 478 F.2d
594, 605 n.22 (D.C. Cir. 1971) (Bazelon, C.J., dissenting from denial of rehearing en banc) (quoting Clay T.
Whitehead).
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These procedural changes, combined with the new substantive standard for
indecency and profanity, converts the FCC into a “roving Commission” capable of broadly
suppressing speech it dislikes. Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 59 (1963)
(condemning commission charged with reviewing material “manifestly tending to the corruption
of the youth”). In these circumstances, “the Commission must discharge its constitutional
obligations by explicitly considering [a] claim that the FCC's enforcement of [its policies]
against [the licensee] deprives it of its constitutional rights.” Meredith Corp. v. FCC, 809 F.2d
863, 874 (D.C. Cir. 1987).

D. The FCC’s New Policies Already Are Significantly Chilling Protected
Speech

The vagueness and overbreadth of the indecency and profanity standards, and the
FCC’s ability to engage in discriminatory enforcement guarantees that broadcasters will “steer
far wider of the unlawful zone” and restrict their expression “to that which is unquestionably

Safe 55 38

Indeed, the Commission’s new approach to indecency enforcement already is having
this effect across the board in the broadcast industry. Already broadcasters have eliminated or
curtailed live programming for fear a single uttered indecency by an individual over which the
broadcaster lacks control could lead to fines or other punishment. Radio stations have fired on-
air personnel for even inadvertent broadcasts of a single expletive, and numerous songs, long
staples of radio playlists, have been removed or edited as too risky to continue airing as they

have in the past, in some cases for over twenty years. Television and radio shows once deemed

perfectly acceptable — in some cases by the FCC itself — have been canceled or altered. These

¥ Speiser v. Randall, 357 U.S. 513, 526 (1958); Baggett v. Bullitt, 377 U.S. 360, 372 (1964). See also
Kolender, 461 U.S. at 358; Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 678 (1968) (“the permissible
extent of vagueness is not directly proportional to, or a function of, the extent of the power to regulate or control
expression with respect to children”).
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actions, most occurring in but the first month since Golden Globe Awards issued, vividly
illustrate the constitutional defects of the Commission’s actions and the need for reconsideration.

Among the first casualties of Golden Globe Awards have been other live
broadcasts, the unpredictability of which, coupled with uncertainty over the new FCC standards,
has caused broadcasters to shy away from live fare. A number of radio stations have stopped
airing live performances by visiting artists, opting instead to record them for broadcast at a later
time, thus losing the spontaneity of the live format. Others have abandoned any use of a live
call-in format. ** Broadcasters also have felt compelled to terminate a variety of on-air talent in
the new environment the FCC has fostered. This is not limited to the much-publicized purging
of Howard Stern from several stations and termination of Todd Clem (either of which is trouble-
some enough from a constitutional perspective), * but also has included others such as writer,
actress, and six-year “fixture” on non-commercial educational station KCRW(FM) Sandra Tsing
Loh. She was terminated in “a precautionary measure to show the station had distanced itself . . .
in case the FCC investigates™ after broadcast of a Loh monologue including a single expletive
that was intended to be “bleeped” but inadvertently aired in unedited form. *!

Radio stations also have found themselves constrained to eliminate or edit songs

considered classics of middle-of-the road formats and which previously aired in unexpurgated

¥ See, e.g., Mark Brown, Broadcast Words, Actions Stir Efforts to Clean Up “Dirty” Airwaves, ROCKY
MTN. NEWS, Mar. 27, 2004 at 1D (“in Denver, live radio is history”); John Eggerton, Stations Consider Tape-
Delayed News, BROADCASTING & CABLE, Apr. 6, 2004. These articles and others referenced in this Section I11.D
are attached in Exhibit 2.

4 See, e.g., Sarah McBride, Clear Channel Dumps Stern After Big Fine, WALL ST. J., Apr. 9, 2004, at B1;
Jube Shiver, Jr., Radio Chain Boots Stern Off Stations,; Clear Channel Makes the Temporary Move Permanent After
FCC Proposes Fining it for Airing the Shock Jock, L.A. TIMES, Apr. 9, 2004, at C1; Clear Channel Fires Fla Radio
DJ Bubba The Love Sponge, DOW JONES INT’L NEWS, Feb. 24, 2004. Cf- W. Scott Bailey, Union Calling Clear-
Channel’s Zero-Tolerance Plan Indecent, SAN ANTONIO BUS. J., Mar. 12, 2004.

4 Greg Braxton, KCRW Fires Loh Over Obscenity, L.A. TIMES, Mar. 4, 2004, at B1. The station later
offered to reinstate Ms. Loh, but she declined, citing a “toxic environment” at the station. Scott Collins, et al., The
Decency Debate, L.A. TIMES, Mar. 28, 2004, at E26. See Exhibit 2.
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form. ¥

Classic Rock format stations have dropped several such songs from their rotation,
including The Who’s “Who Are You,” Pink Floyd’s “Money,” Lou Reed’s “Walk on the Wild
Side,” Steve Miller’s “Rock ‘n Me” and “Jet Airliner,” Warren Zevon’s “Lawyers, Guns &
Money,” and Steppenwolf’s “The Pusher.” ** Stations also have been forced to drop or edit more
recent songs by such critically acclaimed artists as Pearl Jam (“Jeremy” and “Why Go”), Alice in
Chains (“Man in the Box” and “Heaven Beside You”), Guns ‘n’ Roses (“Its So Easy” and “Mr.
Brownstone) and OutKast (“Roses”). Even pop songs generally thought innocuous, such as
John Mellencamp’s “Jack and Diane” or “Play Guitar” and Sheryl Crow’s “A Change Would Do
You Good” have been edited for radio, or in some cases, dropped altogether.

Other programming also has been directly affected by sensitivity to the new FCC
standards. Principals involved in this year’s annual Victoria’s Secret fashion show — a telecast

the Commission staff has in the past deemed not indecent ** and which already had been filmed —

elected to scrap the program. *® An episode of ER was edited to eliminate a brief shot of the

42 See Rated R For Rock, supra note 28, at 54, 60; Mark Brown, Broadcast Words, Actions Stir Efforts to
Clean Up “Dirty” Airwaves, ROCKY MTN. NEWS, Mar. 27, 2004 at 1D (“Rock songs that have been played for a
quarter-century are suddenly being pulled and re-edited.”); Stations Are Pruning Their Pink Floyd and Cleaning Up
Steve Miller’s “Jet Airliner,” INSIDE RADIO, Mar. 23, 2004 at 1; Bram Teitelman, Radio Reacts to Indecency Flak,
BILLBOARD, Mar. 13, 2004; Hotline, THE BOSTON HERALD, Mar. 26, 2004 at E4 (“classic rock stations around the
country are ‘retiring’ hit songs because a word or two in the lyrics might irk the FCC”); Tom Feran, Indecency
Uproar Stirs a Loud Silence, CLEVELAND PLAIN DEALER, Mar. 26, 2004 at E1 (Pink Floyd’s “Dark Side of the
Moon” dropped from airplay, along with Warren Zevon’s “Lawyers, Guns and Money,” Steve Miller’s “Jet Air-
liner,” and the Who’s “Who Are You?”); Jason Bracelin, The 3500K #!*@%, CLEVELAND SCENE, Apr. 7, 2004.

# Songs such as the Rolling Stones’ “Bitch,” Nazareth’s “Hair of the Dog,” and Elton John’s “The Bitch is
Back” also have been dropped or edited due to use of the word “bitch” (which involves neither sexual nor excretory
references).

* See Letter from Charles W. Kelley, File No. EB-01-1H-0661/RBP (Mar. 21, 2002) (dismissing complaint
against the Victoria’s Secret special because complainant failed to demonstrate “the sexual aspects of the material
was, in context, so graphic or explicit as to be patently offensive”).

* Shelly Branch and Joe Flint, Limited Brands Decides to Cancel Lingerie TV Show, WALL ST. J., Apr. 12,
2004, at B2; Michele Gershberg, Indecency Uproar Taming U.S. Network TV, REUTERS, Apr. 12, 2004.
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exposed breast of an 80-year-old woman receiving emergency care. ** On ABC, the network
darkened for some Central and Mountain time zone affiliates a love scene between two
characters on a show known for over a decade to feature such material. *’ Public broadcaster
WGBH edited a hint of cleavage out of its American Experience documentary “Emma Gold-
man.” ** Further, on “Every Child is Born a Poet: The Life and Work of Piri Thomas” for the
Independent Lens series, PBS felt it must edit certain expletives (including nonsexual but
offensive epithets) even though they appear in the poetry of subject Piri Thomas, a renowned
poet, writer and educator, on a program that featured him reading excerpts from some of his
work and other parts being dramatized. * The Commission’s recent actions undermine previous
attempts by the Bureau to moderate the censorial effects of a vague indecency policy. *°

The FCC’s new Section 1464 enforcement scheme forces broadcasters to follow
the maxim “when in doubt, leave it out.” The chilling effect of this more restrictive regime is
obvious. As one experienced observer of the medium put it, “[i]t’s as if someone turned the

s 51

thermostat down 20 degrees. The new scheme is antithetical to the First Amendment

guarantee that speech in the United States will be “uninhibited, robust, and wide-open.” New

% See The Decency Debate, supra note 41. This article provides a catalog of other television and radio
programs that were edited, cancelled or thematically altered in response to the FCC’s actions.

ol Dusty Sanders, Some States Not Exposed to “Blue” Nudity, ROCKY MTN. NEWS, Mar. 27, 2004, at 1D.

“8 Lisa de Moraes, Even Buttoned-Down PBS Gets Caught in the Wringer, WASH. POST, Mar. 11, 2004.
See Exhibit 2.

* See Press Release, PBS Edits “Offensive” Content From Independently-Produced Documentary Every
Child is Born a Poet: The Life and Work of Piri Thomas in Order to Comply With New FCC Indecency Rules,

April 6, 2004, attached as Exhibit 3. Some public broadcasting systems, such as Nebraska Public Television,
dropped the documentary altogether.

> Compare The KBOO Foundation, 16 FCC Red. 10731 (Enf. Bur. 2001) (87,000 NAL for broadcast of
“Your Revolution”), with The KBOO Foundation, DA 03-469 (Enf. Bur., Feb. 20, 2003) (rescinding NAL). In the
current environment, it is no longer safe to assume that the Bureau’s latest analysis remains operative.

> David Hinckley, Across the Dial, Tone-Down, N.Y. DAILY NEWS, Apr. 1, 2004 (quoting Tom Taylor,
editor of INSIDE RADIO and citing numerous examples).
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York Times v. Sullivan, 376 U.S. 254, 270 (1964). The effect is not limited to having broad-
casters edit out a few naughty words here or there, for as the Supreme Court has noted, “we
cannot indulge the facile assumption that one can forbid particular words without also running a
substantial risk of suppressing ideas in the process.” Cohen v. California, 403 U.S. at 26. The
general manager of two radio stations owned by Bonneville International Corp. explained:

You have to watch the theme to make sure you’re not offending

someone, whether you are discussing gay marriages or the disabled

or African-Americans. . . . We really don’t want to go there

2
anymore.””

Such editorial skittishness is widespread on radio and television stations across the nation even
though the Golden Globe Awards decision is less than a month old. Already this newly
restrictive environment has exacted a significant financial toll in the form of canceled programs
(that already had been produced) and higher editing and production costs. The Commission
must reconsider the decision before the chilling effect becomes even more pronounced.

IV.  CONCLUSION

Sweeping changes approved in Golden Globe Awards belie the Commission’s
claim that its role in overseeing program content is “very limited” and that “the First Amendment
is a critical constitutional limitation that demands that . . . we proceed cautiously and with appro-
priate restraint.” Golden Globe Awards 4 4, 5. The FCC’s new indecency regime cannot fairly
be characterized as “limited” or “restrained” to the extent it expands the scope of the indecency
standard, adds a “profanity” element, reduces due process protections, and imposes harsher

penalties. The FCC is seeking not to enforce contemporary community standards for the broad-

>? Diane Toroian Keaggy, Radio’s “Shock” Therapy, ST. LoUIS POST-DISPATCH, Apr. 11, 2004 (quoting
John Kijowski, general manager of WVRV-FM and WSSM-FM). See also David Hinckley, DJ Fired For Race
Remark, N.Y.DAILY NEWS, Mar. 23, 2004.
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cast medium, but to remake them. Golden Globe Awards takes the Commission well beyond
established precedent and raises questions about the continuing validity of Pacifica itself.

For these reasons, Petitioners respectfully request that the Commission reconsider
its new standards for enforcing indecency under 18 U.S.C. § 1464 and 47 C.F.R. § 73.3999.
Upon doing so, the Commission should: (1) reverse its finding that the isolated or fleeting
broadcast of an expletive may constitute actionable indecency; (2) rescind its decision to add
“profanity” as a separate offense under the law; (3) require complaints to he supported by
credible evidence, such as a tape or transcript; (4) cease imposing disproportionate fines on a
“per utterance™ basis; and (5) the Commission should grant reconsideration to seriously examine
whether the system of government regulation of content announced in this Order, including its
threats of potential license revocations, is fundamentally incompatible with the First Amendment

of the Constitution.

Respectfully submitted,

el L.

Robert Corn-Revere

Ronald G. London

Davis Wrght Tremaine L.L.P.
1500 K Street, N.W., Suite 450
Washington, D.C. 20005

(202) 508-6625

Counsel for Petitioners

April 19, 2004

22



APPENDIX



The American Civil Liberties Union is a nationwide, non-profit, non-partisan
organization with more than 400,000 members dedicated to the principles of liberty and equality
embedded in the Constitution. The ACLU has been in the forefront of numerous cases
involving free expression, filing including an amicus brief in FCC v. Pacifica, acting as lead
plaintiff and counsel in Reno v. ACLU, 521 U.S. 844 (1997), which concerned regulation of
indecency on the Internet, and recently filing an amicus brief in the Second Circuit concerning
the procedures used by the FCC in its recent decisions involving indecency. Jones v. FCC, 02-
6248 (brief filed Jan. 31, 2003). The ACLU appears on its own behalf and on behalf of its
members which includes both artists and others who appear on broadcast television and
individuals who watch broadcast television.

The American Federation of Television and Radio Artists (“AFTRA”),
affiliated with the AFL-CIO, is a diverse union representing close to 80,000
professional  performers and  broadcasters nationwide ~who work in  news,
information and entertainment programming on television and radio as well as
in the sound recordings industry, commercials and industrials, and new
technologies such as interactive programming and CD ROMs.

Beasley Broadcast Group, Inc., is the nation’s 17th largest radio broadcasting
company. Founded in 1961 and headquartered in Naples, Florida, Beasley Broadcast Group
owns or operates 41 radio stations (26 FM and 15 AM) in ten large and mid-sized markets in the
United States.

Citadel Broadcasting Corporation is a radio broadcaster serving primarily mid-
sized markets in the United States. Through its operating subsidiary, Citadel Broadcasting

Company, Citadel owns and/or operates 156 FM stations and 68 AM stations in 44 markets.



The Creative Coalition is the leading nonprofit, nonpartisan social and public
advocacy organization of the arts and entertainment community. Founded by prominent
members of the creative community, The Creative Coalition is dedicated to educating its
members on issues of public importance, primarily the First Amendment, arts advocacy,
runaway production and public education. The Creative Coalition does not endorse or raise
funds for political parties or candidates.

Directors Guild of America, Inc. is a nonprofit corporation that serves as the
duly recognized labor organization and exclusive representative for the purposes of collective
bargaining of, among others, directors, assistant directors, and unit production managers of
theatrical and television motion pictures. DGA has no parent corporation, and has no stock and
hence no shareholders.

Entercom Communications Corp. is the nation's fourth largest radio
broadcaster, operating in Boston, Seattle, Denver, Portland, Sacramento, Kansas City,
Milwaukee, Norfolk, New Orleans, Memphis, Buffalo, Greensboro, Rochester,
Greenville/Spartanburg, Wilkes-Barre/Scranton, Wichita, Madison, Gainesville/Ocala and
Longview/Kelso, Washington.

The First Amendment Project is a nonprofit organization that is dedicated to
protecting and promoting freedom of information, expression, and petition. The First Amend-
ment Project provides advice, educational materials, and legal representation to its core
constituency of activists, journalists, and artists in service of these fundamental liberties.

Fox Entertainment Group, Inc. is a multi-faceted entertainment company with

operations in four business segments: (1) the production and distribution of filmed entertainment,



including the production of programming for television and cable distribution; (2) television
station ownership; (3) the FOX Network; and (4) cable network programming channels.

The Freedom to Read Foundation is a non-profit membership organization
established in 1969 by the American Library Association to promote and defend First
Amendment rights and to set legal precedent for the freedom to read on behalf of all citizens.

Margaret Cho starred in the ABC sitcom, A/l-American Girl and a series of
critically-acclaimed one-woman shows, including Notorious C.H.O. and I'm The One That I
Want, which toured the country and was made into a best-selling book and feature film. Both are
now airing on the Showtime Networks. Her newest concert film, Revolution, premieres on
Sundance Channel in June 2004. Ms. Cho has been honored by, among others, American
Women in Radio and Television, Lambda Legal Defense and Education Fund, the Asian
American Legal Defense and Education Fund, and the National Organization for Women for
“making a significant difference in promoting equal rights for all, regardless of race, sexual
orientation or gender identity.”

Media Access Project is a thirty-year-old non-profit public interest law firm
which represents the public’s First Amendment right to have access to diverse and antagonistic
civic and artistic expression via the electronic mass media.

Minnesota Public Radio® operates a 35-station radio network serving virtually
all of Minnesota and parts of surrounding states and produces local, regional and national
programming for radio, Internet and face-to-face audiences. Minnesota Public Radio reaches 12
million listeners nationwide each week. Of those, 650,000 listen regionally in Minnesota and
surrounding states. With nearly 83,000 members, it has the highest percentage of listener

membership of any community-supported public radio network in the United States. Minnesota



Public Radio produces more national programming than any other station-based public radio
organization in the country. National programs include A Prairie Home Companion®, Saint Paul
Sunday®, Marketplace®, Sound Money®, The Splendid Table®, Pipedreams®, and Classical 24, a
live, nationally broadcast classical music service.

The National Coalition Against Censorship, founded in 1974, is an alliance of
50 national non-profit organizations, including religious, educational, professional, artistic, labor,
and civil rights groups, united in the conviction that freedom of thought, inquiry, and expression
are indispensable to a healthy democracy. Positions advocated in these comments do not
necessarily reflect the positions of each of the participating organizations in the Coalition.

The National Federation of Community Broadcasters is a twenty-nine year old
grassroots organization which was established by and continues to be supported by member
stations, comprising large and small, rural and urban broadcasters distinguished by their commit-
ment to local programming, community participation and support. The Federation’s nearly 250
members come from across the United States, from Alaska to Florida; from every major market
to the smallest Native American reservation. While urban member stations provide alternative
programming to communities that include New York, Minneapolis, San Francisco and other
major markets, rural members are often the sole source of local and national daily news and
information in their communities. This membership reflects the true diversity of the American
population, with 41% serving rural communities, and 46% that are minority radio services.

Penn & Teller are “a couple of eccentric guys who have learned how to do a few
cool things” to the tune of a critically acclaimed Off Broadway show, national tours, best-selling
books, lectures at Oxford University and the Smithsonian Institution, and Visiting Scholar status

at the Massachusetts Institute of Technology. The duo has a long history in television, including



their Emmy award-winning PBS special “Penn & Teller Go Public,” more than 20 appearances
on “Late Night with David Letterman” and appearances on “The Tonight Show with Jay Leno,”
“Late Night with Conan O’Brien,” “The Today Show,” “Saturday Night Live,” “The Drew
Carey Show,” and “Friends.”

People For the American Way Foundation is a non-partisan citizens’
organization established in 1980 to promote and protect civil and constitutional rights, including
First Amendment freedoms. With over 600,000 members and supporters nationwide, the
Foundation frequently has been involved in litigation and other efforts to prevent overbroad
regulation of free expression in the name of “indecency.”

Radio One, Inc., is the nation’s seventh largest radio broadcasting company and
is the country’s largest radio broadcasting company primarily targeting African-Americans.
Headquartered in Lanham, Maryland, Radio One owns and/or operates 67 stations (53 FM and
14 AM) in 22 markets. Radio One also programs one channel on the XM Satellite Radio system.

The Recording Artists Coalition is a nonprofit, non-partisan coalition formed to
represent the interests of recording artists in public policy and legal debates that affect the music
industry and the well being of recording artists.

Recording Industry Association of America, Inc. (“RIAA”) is a trade
association whose member companies produce, manufacture and distribute over 90% of the
sound recordings sold in the United States. The RIAA is committed to protecting the free
expression rights of its member companies.

Screen Actors Guild (“SAG”) represents 120,000 professional actors.
Headquartered in Los Angeles, SAG has branches across the United States and members work

on television and feature films throughout the world.



Viacom Inc. is a leading global media company, with preeminent positions in
broadcast and cable television, radio, outdoor advertising, and online. With programming that
appeals to audiences in every demographic category across virtually all media, the company is a
leader in the creation, promotion, and distribution of entertainment, news, sports, music, and
comedy. Viacom’s well-known brands include CBS, MTV, Nickelodeon, Nick at Nite, VHI,
BET, Paramount Pictures, Infinity Broadcasting, Viacom Outdoor, UPN, TV Land, Comedy
Central, CMT: Country Music Television, Spike TV, Showtime, Blockbuster, and Simon &
Schuster.

When In Doubt Productions, Inc. is a film production company dedicated to
producing films about social and historical issues and the way in which these subjects are
reflected and explored through arts and letters.

Writers Guild of America, west represents writers in the motion picture,
broadcast, cable and new media industries. Founded in 1933, the Guild represents 9500 writers

of news and entertainment programming.
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Puppetry of the Penis — Indecent or Art?

Fho dncliear Avstradivn Art of Gential Origami Croates Adverriving Cantraversy in Modizon

MATHSON  Amid s natienal uproar centerad on the over-exposwre of private sacis, Pappetry of
the Penis proudtby announces ies 2reival o Wisconsin in April. The show wall open in Muadison a1
the Boery more Theatee April 2-4 aod move w the Miramer Theadre in Milwaokee Apreil [3-29,
Buat the isswe owdne wil announce 17

Recent indecent expesure incidemts have been the sabject of much national debate Ruecently the
FOU hioes Naed sy slztions Joc airing indecent material, eausing stations 1o uie moee
vonservalive judenient in programming and 2dvertizsements,  For insdanee, Clear Uhoomel csdieo
statiens 10 Madison have rojected aiethy the “Puppelry of the Penis™ ads witly the comeein that
the ads would be considered offensive material o the FOO. Tlowever, other Mudison stalions such
as WhIAMM and WWEZL don’t see any dssie with he ads and are cortently amng them adding 1o
the grawmg gray area of what the FOU considers “mdecend™.

“We're exened toplyy in Mahison. us a follow-up W our suecesstul sold our 4oweek run in
Minneopaelis,” said David Foster, the show™s producer. Owr show bas taken world's stages by
sturm. creating & runaway comedy hit unhike any other. The puppetcers bave perfonned theic
unigue repertetre of oenial ovigan)” tor swoned, impressed apd amesed croscds aromd the werld,
We'd really like to thank Fanet Jacksoo and Jusun Timberluke for brioging nudicy o natioanal
awlierce, Wilh everyone tallong aboe cxposed body purts. our show fits regla in

Soune people disagres. T London, selipioos leaders hove oricd Feud. colling Fuppeiry of the Penis
Tabssluiely vile” O the comivary, esiplaing Dovid Friend, ooe of the show™s creators, “fuppetiy
of The Peris de o comedy 18 s ool sesaul, We do not ever swear, And we certiinly aske no
references o e Bible, Christiunity or any religion, However, you iy hear @2 phrase ' Tesus
thar’s huge! daning 2 pecforance.”

Since making 15 debot ac the 1998 Melbowurne Iiernational Conwdy Vestival, Puppotry of the
Pznis hax grown miw a global phenomengn, spreadimg plutious Awsse culturs across the planen.
T dme, over @ nallion peaple sround the world have seen the show.

Puppetry of e Pends plays at the Terrvmore Theatre April 2-4 o 700 pm. Tickets are
availabbe B callme Bareymers Theatre ol 60E-240 8633, Ticket™Master ar GUSR-2535-3046 or
wisiling licketmaster.cors. Tickets are available for the Milwaukee performonces: by collneg the
Yiramar Thegoe w 4139670302 ar by calling Ticketdester ul 414.276.4545,
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Study Reveals Rock Listeners’ Views On Indecency

Jacobs, Edison Media collaborate jor groundbreaking research

By Kevia McCabe
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Rated R For Rock

New survey finds Rock audience is not ofiended by

edgy content
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Stations Consider Tape-Delaved News

By John Eggerton -- Broadeasung & Cable, £/8/2004 4:00:00 FM

Conventional wisdam says news and sports ars traditionally exempt from indecency concerns
But in a climate of fear, some station executives are discussing adding a tape delay.

Anincident at KRON raised a red flag. The newscast was fined by the FCC after a Puppetry of the Penis troupe
member expesed his “marionette” during a news segment.

Radio-Television News Direciors Association has lavnched a preemptive strike; a seminar on news and
mdecency at April's convention. The topic was also broached between station exacs and First Amendment

attorney John Crigler.

Job one: How to avoid fines.

wan Back i Print
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THE BECENCY DEBATE

Pulied into a very wide net

Unusual suspects have joined the censors' target list, making for strange
bedfellows (wait — can we say that?).

March 28 2004

Janet Jackson's bare breast was one thing, But for 4 real sign of how sensitive the broadeast indecency issue has
hecome. consider the case of Raquel Smashenburn.

The sight of her bare bortom was 1oo much for executives at UPN, who ordered it ebscured 1n the first episode of
their new sitcom "Gaime Owver.” Oh, and for the millions who didn't see it, Ragquel 1s an animated character.

Hoping to avoid millions of dollars in fines and protect their licenses, the networks' gatekespers are now rushing 1o
cover naked body parts, cur foul language and monitor anvthing that smacks of poor taste ... except when thev're
not. The only conststent thread running through the curtent crackdown — which has ensnared culpots ranging
from a chromic provocateur fike ousted radio personality Bubba the Love Sponge to an accidental offender hike
NRC's "LR" — is how wildly inconsistent it all seems.

AIRC's venerable "NYPD Blue” had to darken one of its trademark sex scenes, vet cops still uiter one commaon
harnyard epithet every episode, and the bloody corpses pile op. Radio giant Clear Channel Radio dropped Howard
Stern’s show from six stations. citing its "inappropriale material™ Yiacom's Mel Karmazin, Stern's emiplover, wld a
1S, senator that Stern's show "does not fall witiin the .. indecency delimtion." MTV, which produced the Super
Bowl halftime show in which Jackson's wardrobe “matfunctioned,” has relegated some racy videns to late-night
hours, vet FX's gritty, often obscene cop drama "The Shicld” is back for its third season in prime time.

[n 2001, NBC chiet Bob Wright sent & memo to TV execulves urging them to ponder the long-ter effects of
HB{'s "The Soprancs.” For all the senes’ success. Wright wrote, "we could not and would not air [the show] on
NBC because of the violence, language and nudity "

Slaking a position is one thing, but withstanding the audience erosion caused by cable's ageressive programming is
something else. Since Wright's memo surfaced, NBC has aired "Kingmn," a hard-hitting series about a Mexican
dirug lord, as well as envelope-pushing unseripted series such as "Fear Factor™ and "Meet My Folks."

Stern has used lus show to deery what he calls censorship in the celture. But it's important to nowe that at least so
far, the media companies are censoring themselves — mostly {rom fear that the indecency debate will end up
affecting their balance sheets. As always, 1it's the bottom bine — and not so muchk a naked bottom — that gets the
attention of the big media companics.

hitp /A waw calendarlive . comytemplates/misc/primstory Jsp?stug=cl-ca-rogues2 8mar2 8&section =20 2 Ftv 4720604



calendarlive com: Pulled into a very wide net

hop:Siveww calendarlive.comfemplates/mise ‘printstory . jspslug=ci-ca-ropnes i mar2 § & section=%2 1 tv

Caught in the maelstrom

Josh Schwartz
Creator and execuiive producer, Fox's "The O.C"

Busied for: Attemnpted sexual relations between Ryvan {Benjanmin McKenzie)
and Marigsa (Mischa Barton).

Punishrrent: Ryvan and Marissa enraged in some grab-fanny last November
but, post-Tanet Jackson, were told by Fox to chull; the T'V couple will stay celibate through the end of
the season. Some double-entendres have heen scrapped 1o0.

Prior offenses; Quick snippets of hot tub threcsomes, background cocaine use, underage kep parties.

His reaction: "It's kind of scary what's going on now. But the show was never going to be about drugs
or sex. Because vou can never pet away with that much on network television anyway."

Going forward: "We've had 1o pull back on some of the more extreme behavior the kids do aver the
course of the season. There's not nearly as much drinking. There's not nearly as much drug use”

What else: " sull can't believe that we got away with this, but in the pilot, our hero and heroine, Ryvan
and Marissa, bonded over a cigarette. 1t was true Lo the characters, but something we were never going
to be allowed w do again.”

"Raquel Smashenburn’
Character on "CGame (hver,” a UPN prime-time Series

Busted for: The March 10 preomere of this computer-generated, annmaied
sitcom featured a female character's hare backside.

Punishment: Network executives toreed the producers 1o blur the imagze.

The reaction: The producers were reportedly not pleased but declined 1o comment. The network
likewise declined to commment, But then. few people noticed anyway; that debut episode attracted
feway than 2 million viewers.

Tyra Banks
Creator ind exectitive producer, UPN'v “dmerica’s Next Top Model”

Busted for: A March 16 "orgy episode” that depicted four female contestants
engaged 1n a late-night trvst with men in Milan, lealy.

Punishment: UPN reportediy ordered the producers to cut certaim scenes
deemed "Inappropriate for broadeast.” But as one of UPN's higgest hits, 1t has been renewed for two

INHITE SEE300s,

Her reaction: Banks wouldn't comment for this story. But she toid Conan O'3rien in January that the
wotmen "were doing the nasty ... [ don't want to sav 'oray’ — but T just =zaid it.”

Papc 2 of 7
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John Wells
Execuiive producer, NBC's "ER"

Basted for: A Feb. 5 episode of the hospital drama contatned a glimpse of an
B-year-old patient's breast.

Punishment: Linder pressure from its affiliate stations, NBC forced the
producers o obscure the shot.

His reaction: "The incidental exposure of an clderly woman's breast in the context of a medical
frauma i3 not comparabls" to Tackson's "wardrobe mallunction” at the Super Bowl he said in &

stateinent,

Going forward: Wells aiso said such pressure is why "so many of todav's producers and viewers arc
mercasingly tuming to HBO and other cable outtets that do not censor respunsible storvielimg.”

JC Chasez
Fop singer

Busted for: What were deemed offensive vrics.

Punishment: Dropped as a performer at the halftime show for the NFL's Pro
Bowi Feb. 8. one week after the Super Bowl, NFL afficials worred that the
song he was scheduled (10 sing, "Blowm' Mc Up {With Her Love)." would be wo provocative with
such lines as: "She was leaning on me / Getting homy / Mayvbe we'll get naughty.”

Prior affenses: None

His reaction: "The NEFL's shallow etfort o portray my music as scxually indecent brings to mind
another era when innocent artists were smeared with a broad brash by insecure but powertul people.”
Chasez said 1 a statement he released after bemg dumped.

What clse: The NEL said Chasez could sing the national anthem at the Pro Bowl. He dechined, saving,
"Fhats not the America I love, Nor s this the NFL T love”

Sandra Tsing Loh
Flumarisi, cuthor and ereator of "The Lok Life" commentarics that aired for six
years on puhlic radio’s KCRW-FM (89.9)

Basted for: Using the Foword 1n a pre- recorded Feb. 29 commentary ahout her 3
star-siruck admivation for Bette Midier and her musician hushand's onstage '
proximty {o the sinper.

Prior offenses: None

Punishment: Station manager Ruth Sevmour fired Lob on Mareh 1. saving her use of the word might
endanger the station's license and/or result in heavy fiaes.

47004
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Punishment reconsidered: Atter an outpouring of support from fans and friends in the media, several
cause célébre interviews and a conversation with Loh engineer in which Sevmour savs she learned he
was supposed to blecp her comments for comic effect, Seymour offered 1o rehire Lok, in a better time
slot. Lol refused, citing 2 "toxic enviconment” at the station.

Her reaction: "Tt wasn't exactly # freg-speech ssue since [ didn't intend to sav that. Now I'm a free-
speech pioneer along with Lenny Bruce "

Gaoing forward: On Tuesday, KCRW's crasstowi rival, KPCC-FM (8§9.3), announced it had hired
Eoh, whe'll start at the Pasadena station m1 June. KCRW. meanwhile, shot back at Loh, claiming she's
not as innocent as she's been portraved.

Chronic offenders

Howard Stern
Svadicated tolk-radio personalin:

Busted for: F.ewd talk

Punishment: Clear Channel Radio remaoved Stem frotn six stations afier he
allowed o guest to utter a racial epithet on his Feb. 23 broadeast. On March 18,
the FCC fincd his employer, Infinity Broadcasung Corp., for a 2001 broadeast. He remains on about
three dosen other stations.

Prioy offenses: One broadcasting research group estintates that hatf of all FCC fines for broadeast
mdecency since 1990 — about 52 million — have becn assessed against Stern.

His reaction: He claims that Clear Channcl acted after he began attacking President Bush and ureing
the elecuon of Sen. John Kerry. "They thought this would be a good political issus, to keep evervone

distracted from what's happening in the Bush administration,” he said on a recent show,

Going forward; Has threatencd to guit broadeast radio and take his show o Lthe fess-regulated satellite
radio services if Conpress passes legislation drastically increasing maximum {ines Lor indecency.

What clse: Compares s agony to "Jesus on the cross, having his skin pulled,”

Steven Bocheo
Fxecutive producer and co-cremtor, ABCs "NYPL Bhye”

Rusted for: A stcamy sex scene between "Blue” costars Esal Motales and .
Jacqueline Obradors on the March 2 episode. After 11 seasons of partial nudity j : -
and stronyg lanpuage on the seres, ABC censors sirnck. ; _:y A%

Punishment: ABC darkened the scene to obsewre cortain body parts.
His reaction: After ABC asked him to alter the seene, Bocheo compiled a highlight reel of previous

episodes when "Blue” had shown at least as much skin, "I'm disregarding them and doing the show to
the same standards and reles we established 1 vears azo,” he savs,
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Going forward: "] don't know if [this] 15 a battle vou can win these days.” On the other hand. he
doecsn't think the current climate will suppress television for long. "Inevitably, even kicking and
screanting, the medium does get pulled into the future,” he savs.

Bubba the Love Sponge
Raclio personality

Busted for: Airing seven conversations in 2001 from cartoen characters like
Scooby Doo in which they spoke about sexunal acts including masturbation and
described in dotail @ male's gemitals. Some of these conversations were,
according 10 the FCC. "Inserted between advertisements for Cartoon Network's
Friday night cartoons that are idenufied as 'provocative adult cartoons to help vou get vour freak on' "
Bialogue included Alvin the Chipmunk complaining that he hadn't bad sex in almost six weeks.

Punishment: Clear Channe] {ired Bubba on Feb. 24, after the FCC imposed a $735.000 fine apainst
the company — the stecpest fine ever levied against a broadeaster by the commission.

Prior offenses: [n 1998 the FOC fined Bubba {whose birth certiflicate reads Todd Clem} 523,004 for
indecent material that stemmed from several segments aired 1n 1997 and 1998 that included
deseriptions of enemas, child molesiation, prison rape and a fictitious serenade between President
Ciinton and White House intern Monica Lewinsky. [n February 2000, Ciem broadeast [Tom the studio
a stunt in his station’s parking o in which three other men castrated ang killed a boar during the
station's "Roadkill 13arbecue” show. Clem and his cohorts pleaded not guilty to amimal cruelty charges.
{m Feb. 28, 2002, all four men were acquilied.

His reaction: "l am deeply saddenad and confused by the actions of Clear Channel," he said in a
gtatement posted on his website Feb. 26, "I have always striven 1o be a respongible broadcaster and
entertainer. The suecess of my shows, my deep involvement in the community ... fully attests wo that
belief."

Provocateurs

Bono
Lead singer of L2

Busted for: Using the F-word while accepting a Golden Globe Awaid on Jan,
19, 2003, for U'2's sone "The [Tands That Built America.”

Punishment: Mobne yet. On March 18 of this vear, the FCC deemed the singer-
activist's comment “indecent,” overturning an earlicr ruling by its enforcement burcau. No fincs wers
anposed against the singer or NBC

Prior offenses: None,

His reaction: "You can always cause a stiv with an expletive, and it's not something that I'm conscious
of.... Tdon't mean 1w olfend anvone,” he told Reuters,

Going forward: "I swear | won't swear” Bong told Reuters belore this vear's Golden Globes,

Page S of 7
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Janet Jackson
Pop singer

Busted far: Exposing her right breast on national television during the halftime  §
show at Super Bowl XXXVIH on Feb. 1, &

Punishment: Lost her spot as a presenter on the annual Gramniyy Awards
telecast one week later. CBS instimuted a five-minute video and audio delay for the Grammy telecast,
She's also out of the running to portray Lena Horne 1nan ABC-TV movie about the singer's life.

Prior offenses: Sexually provocative song lyrics, music videos and album covers. In 1993, Jackson
appeared tapless on the eover ol Rolling Stone, her then-husband's hands strategically covering her

breasts.

Her reaction: Tearlul videotaped apology. In her first interview on the subject, printed in Ebony
magazine's April tssue, Jackson savs: "It was not intentional. It was a costume accident ... That was
basically it."

Going forward: Her new album, "Damita fo," is due Tuesday and is widely expected 1o enter the
nationat sales chart at No. [ (Review on Page F-44.} The cover photo shows Tackson from the side,
nude from the waist up, her arms crossed over her chest. She has appearances slated for Monday on
CBS' "The Late Show With Xavid Letterman” and subsequently an ABC's "Good Morning America”
— which will use a five-second audio and video deiay — Fox's as well as "On Air With Ryan
Seacrest” and NBC's "Saturday Night Live."

Jastin Timberiake
Pop singer

Busted for: Ripping the bodice off Jackson's outfit during the Super Bowl
performance.

Puntshiment: Reportediy required to apelogize during the Gramymy Awards
broadcast to keep his role as a porformer.

Prior offenses: None

His reaction: "T know it's been a rough week on evervbody.” he said on the Grammy telecast, "Whar
gocurred was unintentional. completely regrettable. and [ apologize if vou suvs are offended.”

Ceoing forward: Recentdy backed out of co-hosting ABC-TV's "Motown 43" anniversary special,
which will be taped on Apiil 4 in Los Angeles and air May 3. Timberlake savs it is because he is too

husy working on his first movie. not because of criticism over fiis tole in the Super Bow! incident or
flak e oot because he is white and never recorded for Motoam.

And yet, life goes on

0K, so there's a decency crusade raging through the airwaves. Yot in keeping with the seeming

Paga i of 7
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arbitrariness of the current media crackdown, there is no shortage of opportunities to see or hear
programoing that pushes the taste boundaries. Consider these examples:

Violence: USA Network, s basic cabie service that reaches nearly 90 million homes, aired the first 10
minutes of Unjversal Pictures' "Dawn of the Dead" on March 13, a teaser for the sister studio’s very
bloody horror remake. And USA's new series "Touching Evil" debuted March 12 with a protagonist
who has been shot in the head: plots haven't really calmed down since.

Profanity: Amid the usual inta-judge bickering on "American [dol” last Tuesday, cameras caugly
Simon Cowell with Itis head on his right hand, just the middle finger extended. It was accidental, he
said in a release: "I cartainly would never make a gesture like that toward Paula or on national

television.”

Sex: VI11's breakfast-time show has been airing Britey Spears” "Toxic” video, featuring the singer as
a flight attendant introducing a passenger to the mile-high club, and also writhing around in a skin-
toned body suil with strategically placed spangles.

Nudity: Pempetualiy addled rocker Couriney Love revisiied her stripping past, showing up on CBS'
“Late Show with David Leticvman”™ March 17 and blurting "FCCI™ as she raised her top for the
nonplused host. Mayvbe it's becausc the show aired so late at night or because Love was shot from
behind. Either way, it generated much more head scratching over Love's antics than outrage over her
skin baring, perhaps a sipn thar the nation has moved on.

Stuffweriters Scort Colling, Lynn Smith, Randy Lewis, Jotm Horn and Bob Baker, as well as Times
researcher Scoit Wilson and contvébutor Dava Calve, contributed to this report

e T I T T
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4ear no evil
sroadcast words, actions stir efforts to clean up 'dinty’ airwaves

3y Mark Brown, Rachy Mountain News
darch 17, 2004

ERE R R mae

‘orget Reaganamics. This is how the brickle-down theary works in 2004

lanet Jackson flashed a breast at the Super Bowl.

Advpartizemant

30 naw in Denver, Iive radic is history.

ackson is old news, but the fallout is finally raining down. After vears of setup by shock jocks Howard Stern, Opie and
inthony, some guy called Bubba the Love Sponge and more, lackson's stunt put the match to the fuse.

1one of the offending disc jockeys is from here. Nane af their syndicated programs was even carried in Denver, No station in
his market has ever received an indecency viciation notice from the Federal Comimunications Commission.

‘et because of the blowup, radio throughout Colorado has changed from the way if was only a few weeks ago. Because of
he threats of huge fines and vague decency guidelines:

» Virtually averything you hear on Denver airwaves now is ejither prerecorded or tape-delayed,

v s Feel muzzled by new restrictions on whak they can say. They've been told to keep it clean or else.

» Reck songs that have been played for a quarter-century are suddenly being pulled and re-adited.

¥ Songs that already have been censored with editing equipment are being re-edited to make them even cleaner.,

v From here on gut, O)s have o sign contracts personally taking the blame for any indecent material an their shows.

1ands are tied

wen KBCO's hallowed Studia C - the bastion of rock tastefulness - is put on a four-second delay now on the unlikely chance
hat Dave Matthews ar Lyle Lovetl will take off on a profane rant if they break a guitar skring.

‘It has swept the country so fast evervone is reeling from it it's 2 brave new world out there and we have to figure out how
o navigate it,” says Mark Remington, vice president for Clear Channel Radio, which pwns KBCO-FM (97,3, KRFX-FM {1035,
he Fowx), KTCL-FM (93 3], KBPI-FM [106.7) and a hast of AM stations in Colorado,

t's like punishing your kid because a kid three states away did something wrong, but broadcasters feel their hands are tied.
ven as radio professienals think it's unfair - and privately they seethe about the hypocrisy af it all - they're scrambling to

ave nothing to chance,

‘This is just ke another witch hunt," says leff foliack, head of the Pallack Media Group, an L.A -based international radic

it Awww rockymountainnews.com/drmn/eda‘article_print/1, 1983 DRMN_54 2750165 ARTICLE-D.. 41572004
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:onsulting firm. "It does affect you. People are going to be much more conservative. People are running in fear.
iroadeasters are very cancerned, as they should be. This s about as bleak as it has ever been for an environmeént of being

Treative.”

I am paid to help protect our license against these things," says Cat Collins, program director at KOQKS-FM (51075},
Jenver's successiul rap/hip-hop station, "It doesnt matter palitically how I feel about it,"

3ig chill

“he threat of new half-millian-dollar fines and the possibility of a station losing its ficense to broadeast has bassed a distinct
hill iske the industry that up till now has been the front line of fres speech.

‘Ewen for one violation, if it's bad enough . . . you can lose vour ticense, For @ general manager, that's a death knell. Nobody
yants to be the scapegoat,” Remington says.

“he result is a wawe of self-censorship on a national and local level. The FCC has given ocnly broad guidelines an what's
icceptable; it's up to the skations to make sure they don't cross a line that they can't even sea,

What we're trying to do is insulate ourselves from a mistake,” says Mike O'Connor, director of programrming far Clear
hannel. "These are really just extra precaotions to protect us at a time when, frankly, there &5 3 witch hunt going on.”

‘T don't blame the broadoasters. The broadcasters are put in a very difficult place," says Pollack. "The cormmission has Forced
woadcasters into a very tough position and = ot of it is unwarranted. Clear guidelines really need o bhe established. In the

Jlimate that we're facing, everything seems to be under scrutiny.”

Jrawing the [ine

*CC chairman Michael Powel! has been adamant about cleaning up the airwaves, and thus far has levied more fings than
wer before in FCC histary. When the lackson flap happened, Powell immediately condemned it and pushed for stricter fings,

‘ormer Clear Channel head Randy Michaels held a conference call with his station managers shortly after Bush came into
iffice to tell them the climate had changed and "pleaded with managers te make sure we're in total and complete

ompliance," O'Connor says.

They've been waiting for something to happen to create an envirgnment where they could go after these jocks," Follack
entends, Even though it's apples-and-oranges - a singer 90 a sports halftime TY broadcast during prime time versus radio
ihows designod For adults - Jacksoen's stunt pushed all the buttens,

That's part af what happened here - people were so ourtraged that vou can't even watch a football game anyenare without
omeane sneaking something in,” Remington says. "Ik was like a lightning rod.

Yes, (radio kalk shows) go over the line once in a while, OF course they do. You slap them for that, But is this the case for
he mass hysteria we're seeing around the country?” says Pollack. "The whole question is if I'm disgusted, T can turn off the
adic. [ don't like the government telling us what they perceive as being decent ar indecent.

'If you have one or two people of even 1,000 pecple compiaining about @ show, should that be enough to take a shaw off
he air? Sheuld it be encugh to create such an envirenment of financial crisis in 2erms of the amount of fines?" Follack says,
There will always be people who have problems with everything.”

‘CC officials confirmed some information for this articie, but wouldn't speak en the recard as af press fime.

“ines that hurt

Aanry thaught Infinity wrote off the Howard Stern fines as the cost of daing business - he has garnared about $2 million in
ine$ in the past 14 years while bringing in a reperted 3100 million in revenue a year.
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"he FCC is raising those fines to make them more painfuil.

The previous fines were a max of $27 500 (per viglabion),” Remington says. "Take it up to a half-million daollars and when
wwmecne starts messing vp, that gets your attention.”

iveryone at Clear Channel has had renewed indecency awareness training, including safes people, Remington says. KBPI's
narning-show team was pulled off the air for two days when management thought they may have said something
nappropriate; they were reinstated when management found no wWrohgdoing.

Vir talent on the front lines - the Fox's Rick Lewis & Michae! Floorwax's morning show, KBPI's morning Lacker Room crew,
HIOW-AM (B30) talk-show hosts Scotk Redmeond and Bob Newman - have been sat dawn far even maore ntense talks about
vhat they say and do an the air.

‘We f1ad to. To not do =o waould be =suicidal, for them and for us. So yeah, we seriously sat down with folks,” Remington
iays. "We've sericusly looked at our way of doing business differently.”

clear Channel acknawledges that some of s on-air personalibes aren't happy with the new guidelines, but they have no
:hoice,

If wa don't have a license, they don't get to yvap on the radic. It's that simple,” O'Connor 2ays.

Saphomaric bumgr is aat banred by the FCC" O'Conner nates, saying the FCC is focused on "patently offensive
lescriptions of sexual and cxcretory organs or acts.”

Nhen in doubt, drop it
lontoxt also plays a vital role in whether something i3 deemed indecent. If a morning shaw team makes graphic sexual

gkes, it could Bring down the wrath of the FCC, However, when talk radic is tackling subjects such as Kobe Bryant or the CU
-ape allegations, graphic descriptions of the allegations are generaily seen as protected free speech.

“hat's the dilernrma Howard Stern finds hrmself in. The FCC has gone after him for Blunt talk about sex on his syndicated
adic show. Stern has fought back, showing that Oprabh Winfrey bas broadcast similarly explicit descriptions of sex arcts
without a prablerm,

‘Most of what eur guys de is on the up-and-up anyway. [t's mare the occasional caller who might get through and drop a
ew f-homb=_ It's not like they have to change their whole shrick,” Remington says.

lut, he says, "if vou have any doubt o o pull it off until we find aut wherg the lines are,”

“hat includes classic rock songs that have been played on the air for decades up till new, Ciear Channel went back through
s song database and made changes to everything from Steve Mifler's Jat Airfiner bo Mine Inch Nails' sexvaily explicit Closer.

We're scrutinizing every song, both new and existing. The [aw doesn't discriminate,” O'Conner says.

But the most important thing is to get hold of our {on-air) talent. The FCC seems to be focused on performances or speech.
He're going toe get te everything we can angd hopefully not make any fineable mistakes,” O°'Cannor says,

151G7.5's Collins went through much of the same tweaking, even though the focus of the FCC so far has been on talk rather
han music content.

1've had & meeting with my staff to explain potentially how sericus one of their mistakes could be,” Collins says. But
‘knowing the FCC is putting more scrutiny on radio stations . . . my oversight has hecame a liftte more focused on the
:ontent and the lyrics of the songs we play.”

lepresentatives for Entercom, winch awns KQMT-FM [99.5, The Mouataind and KALC-FM {105.9 Alice), were unavailable to
alk about changes.
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-istening again

efferson Pilot-owned KS107.5'% formak by nature iz more risqué and cutting-edge than most other stations. Hot new hits by
udacris, Eaman and Frankee are not anly filled with expletives {adited cut for airplay) but extreme sexual content as well,

T'wve ahways been well aware of the sexual content of the music,” Colling says. "I dan't believe KQKS has ever been indecent
dnce ["ve bean hera in 1938

fe station receives

adited, cleaned- up versions of hip- hop sengs from the record companies, but Collins and mustc directar John Kage ga
hrough each ore again to make sure nothing slips by. They'll actually re-edit the songs if they feel the campany didn't do a

1ced encugh job clipping out obscenities.

Jespite the explicit sexuval content of some rap songs, the FCC doesn't pursue those complaints as aggressively as those
ibout talk radio. As a song, rap lyrics have more First Amendment protection than talk. In 2000, the FCC went after Puebla
adio station KKMG-FM in a landmark case after the station had played an Eminem seng, The Real Sfim Shady. A 57,000 fine
vas eventually assessed, but in 2002, the FCC reversed itself, declaring the song not cbscene after all.

I haven't taken any music off the air. [ have gone back and listened ta every song we play tg see if we should do additional
gits," Collins says. "We have done some editing. Now that there's more scrutiny on us, 1 have completely sliminated (any
sbacenities] in the muesic.”

"hey have kept songs off Ehe air that they just didn't Feel right about. Last year's track Furple Stuff by Big Moe "was actually

ibout drinking cough syrup at parties and getting high on that. I remember telling my music director "We're nat playing
his." To me, it was offensive,” Collins says.

Mark Browe is the popuiar music writor. Brownmm@ Rocky Mountaimffews_ comt He haosts 8 weekly radio show at 6:30 pom.
sundays on Claar Channel's KRFX-FM,

Jopyright 2004, Rocky Mountain Maews. All Rights Reserved,
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Stations are pruning their Pink Floyd and cleaning up Steve Miller's “Jet Airiiner” What's gaing on?
The indecency scare has rippled down to station playlists, causing programmers 1o pull or edit some of the
real staples of rock and CHR. Gone is the "BS™ in Pink Floyd's "Money”, and the “funky s-t in the city” line
from Steve Miller Band’s “Jet Airliner” Also getting sanitized are The Whe's "Who Are You?" and “deremy” by
Pearl Jam. One classic rock programmer says it's odd that 25-year-okd songs that have literally made
billions of impressions now get neutered, |t may be that rock listeners expect 10 hear those words and don't
object o the FGC. While CHR and urban radio have their own issues — dating back to the explicit language
in Prince's “Frotic City™ And the actual f-word in the title of at least one current CHRE track, Consultant Guy
Zapcleon tells Insicle Radio that “with mest Top 40s being mathers-and-daughters stations, broadeasters
have ta be responsible and mindful of what the audience can tolerate in terms of ohjectionatle content.

The prablem is what the leading-edge audience thinks about bieeping out or editing. If the song becomes
massively edited, you have to question whether to play the song altagether”

No FCG indecency fines yesterday. If the FCC was indeed working on about a dozen possible fines as it
said a couple of weeks ago, we've still got a half dozen or more to go. Last Friday's FCC confirmation of an
ancient fing against Infinity's "Wild” WLLD in Tampa set the Wonder Machine going again: that fine dated
frem a broadcast of the live “Last Damn Concert” in 1999. That was five years age. The case is old encugh
6 go to kindergarten. -

Entercom buys Providence's WWRX from Stephen Mindich — and will simulcast Boston’s WEEI on it,
David Field takes the $14.5 millian opportunity to enter the southern New England market and simulcast his
highly successful Boston sports talker. There wilt be some iocal Providence content. But the deal gives
Entercom a chance 1o spread its big new investment in afternoon talker Glenn QOrdway. He signed a five-
year deai with 'EEI three months ago {(December 22, 2003 Inside Radio). Speculation then was that Enter-
com wolid aggressively Jook to syndicate him, and now it can do that in-house, when the LMA with WWESX
begins May 1. So who's the seller? Boston Phaenix pubiisher and station cwner Stephen Mindich, He
acquired WWRX, Westerly, Rl in late Summer 2000 and paid $1& millicn for it. That's when he was extend-
ing his ‘FNX Network both north and sauth fram his Boslon base of WFNX. But Pravidence never really fit
in, and eventually WWRX starled doing separate programming. W's a class B at 103.7 and should fill out
WEET's signal south and west of Beantown. Broker: Dick Foreman, for the seller.

Arizona station owner Rick Murphy has his eyes set on a new career — in the U.5. House. Murphy
announces he'll work to win the Republican nomination for a congressional seat currently heid by freshman
Rep. Trent Franks. There's a GOP primary September 7 and Murphy says he plans 1o spend as much as
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It &t started with Janet Jacksons breast.

The singers "wardrobe malfunction” at the Super Bowl put the Federal Communications
Commission an the warpath to stamp out indecency and hold congressional indecency hearings.

As the federal storm gathered, Clear Channel led radies self-regulation an the issue. It fired
longtime Florida-based morning host Todd "Bubba the Love Sponge" Clem and puiled Howard
Sterns syndicated morning show from the six Clear Channel stations carrying It. Clems program
was cited by the FCC in a recent $715,000 indecency fine against Clear Channal in January.

Viacom-owned Inflnitythe company from which Sterns show originatesalse reacted. Infinity
executives John Sykes and lnel Hollander issued an internal memo Fab. 18 outlining the FCCs
current definition of indecency and mandating that any show with live phone calls or

controversial content should have a delay in place,

The memo also issues content guidelines on aveiding indecency. "Failure to abide by this policy
is grounds for harsh discipline, including immediate termination,” the mermo states.

An Emmis Communications spokesperson tells Billboard sister publication Airplay Monitar that
Emmis is preparing a zero-tolerance policy on indecency as well,

Clear Channe!s new Responsible Broadcasting Initiativeissued one day before radio division CEOQ
John Hogan took the stand befare Congressstates that any 0 accused of indecency will be
suspended and immediately terminated if the jock is found to have violated indecency codes. Tt

also states, "There will be no appeais and no intermediate steps.”

[n addition to the measure, Ciear Channel is modifying its talent contracts so that any jocks
accused of indecency will be financially ifable for part of any fines levied against the station by

411472004 2:04 Py
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the FCC.

USTENING CLOSELY

Now stations fike modern KBZT (FM 94/9) San Diego are re-exXamining the music they play.

"The main thing weve done with this FCC witch hunt thats geing on is taken a real close look at
the music library and made sure there werent any songs in there that we have overlocked,” FD
Garret Michaels says. “There are quite a number of songs, perticularly from the grunge era, that
occaslonally sneak in an f word, and sometirmes those are buried in the mix.

"In light of whats going on out there, theres sa much watchdogging that we want to be careful
and make sure we dont get fined on a technicality,” he says.

Michaels cites such core library tracks as Tools "Sober” and Alice |n Chains "Heaven Beside You"
as songs that the station has re-edited.

Regardless of the outcome of the congrassional hearings, the FCCs guidelines or individual radio
groups mandates, the developments of the past several weeks prove that radio is entering

praviously uncharted territory.

"Evarything has changed,” says one FD who requested to remain anonymous. "Its cbvious now
that radie companies that have 1,300 stations or 600 stations or 200 stations will not hasitate to
blow samebedy sut and ruin ene particular radie station, or aven one particular network, for the

protackion of its entire network,”

SLIPPERY SLOPE

And the commission might be stepping over the fine in attempting to decide whats indecent. A
poll conducted by USA Today found that popular epinion did not back the FCCs crackdown on
indecency. Twenky-seven percent of the respondents said that if people did not like what they
were watching or hearing, they should just turn it off, while 16% said the FCC should |abel shows
with guestionable content and let listeners decide for themseives,

The FCCs current guidatinas consider three criteria when determining whether something is
indecent: the explicitness or graphic nature of the description of sexual or excretary organs or
activities, whether the material dwells an or repeats at length those descriptions and whether the
rmaterial appears to pander to or is used to titillate or is presented for shock value.

But many of the programmers contacted for this story say the FCCs current guidelines for
indeceancy are tog vague for them to be cornplataiy sure that theyre avgiding the use of

indecent material.

"Wave scrukinized some bits that have been on the station for years andgiven the current, scary
environmenthave maved to adit therm somewhat to try to ensure that they dont violate a very
vague set of rules," ancther PR who asked for anonymity says.

"Thats based on the Bubba decision, where it appears that [the FCC was] fining WXTB [Tampa,
Fla.} and Clear Channel for what was inferred rather than what was said,” the PD adds. "To my
knowledge, that hasnt happened in the past. In my mind, were now headed down a particularky

sllppery stope.”
"Any time you skart to talk about regulating free speech or limiting free speech, that can be a

scary topic,” another programmer says. "The biggest thing this has done is really made talent
uneasy about what to say and what can be said . . . It would be beneficial if the FCC would come

out and let everybody know whats indecant and whats not."

Some stations have taken a closer look at their production, "Its more than just what the jocks are
saying, its also the messages that were relaying in bebwesn the records,” another programmer
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says.

“There were a couple of liners that we thought were inappropriate,” the PD adds. "For us, its not
Jjust the sex stuff but any sort of drug references,” That includes the liner "Theres a fine line
between genius and insanity. Unfortunately, we snorted it."

Othears say theyre keaping things status quo.

"So far, I havent changed a thing," active KRFR (Real Rock 104.3) PD Afex Quigley says. That
inciudes the stations risgu liners, which remain on the air,

"What was gnod anough two weeks agno should be good enough now,” Quigley says. "Were not
going to change everything suddenly, which is what [ feel Ciear Channe! did, Howard Stern wasnt
indecent one weal ago? Its the same show it has always been.”
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ewport Jazz sets 50th bash

George Wein sure knows how to throw a party. The founder of the Newpaort Jazz Festival is marking the 50th anniversary of the
vent with a 2004 lingup that's lierally 3 Who's Who of modarn jazz.

Among those appearing an one of the three stages {up from bwo in the past) at Fort Adams State Park on Aug. 14 are George
hearing, Branford Marsalis. Ron Carter, James Moody, Jackie MclLean, Dave Brubeck, Manan McPariland, Phil Woods, Harry
Connick Jr. and Clark Terry. The Aug. 15 slate includes Ornette Cofernan, Wynton Marsafis and the Lincoln Center Jazz
rchestra. Wayne Shorer, Herbie Hancock, Roswell Rudd, Dave Douglas, Regina Carer, Chiso Hamilton, Lee Konitz, Peter
Cincotti, James Carter and the Mingus Big Band.

| wanted to do a differenl kind of festival from what we've been deing,” Wein said. "l wanted to bring in a lot of individual
musicians, alder and younger, to reflect that jazz ig still 2 great music and deesn't have to be just a musfc of the past. At the

sarme time it's got a great history, so let's acknowledge both aspects of it.”

The JWC Jazz Festival-Newpont kicks off on Aug. 11 with a sacred music concert by Brubeck at Rogers High School in
ewpon. Tickets go on sale today at 10 a.m. Call 366-468-T619 ar go to www ticketweb com. For more information. go to
www newportiazz50th.com. - BOB YOUNG

CAN WE SAY THAT?

hock jocks aren't the only radio people feeling the haat from the Federal Communication Commission's crackdown on
broadeast indecency in the wake of Jaret Jackson's Super Bowl surprise. Now classic rock stations around the country are
"retiring" hit sengs because 2 word of twa in the Iyrics meght irk the FCC.

ln Boston, WZLX-FM (100.7} program director Beaw Raines said his station has taken Steve Miller's "Jet Airliner” Pink Floyd's
"Maoney” and the late Warren Zevon's "Lawyers, Guns and Money" off the air because there's at least one cuss word in each.

The irany, of course, is all thiee songs have been played for decades on thousands of statians. But until the FCC clearly
defines wiat it finds objectionable, programmers are being extremely cauticus.

Raines said he preferred to at least temporarily retire those tunes rather than play edited versions. "We don'l play edits," he
said.

DRIVING A STAKE INTO "ANGEL” FANS

Tvguide.com confirmed yesterday that former "Buffy the Varnpire Slayer” star Sarah Michelle Gellar will not be agpearing on
er spinoffs finale set for May 19 Joss Whedon, creator of both series, said it was both the actress' busy schedule and

creative reasens that pre-empied 2 final appearance by Gellar - whose character is the abject of the affections of bath Angel
David Boreanzz) and Spike (Jarmeas Marsters).

Whedon dogsn't want Angel's send-off to "revolve around a guest star. We will deal with the issue of Buffy and how much she

means ko Angel and Spike, but ! want {o end the show wilh the people who've been in the trenches together, the characters
who have hved - and occasionally died - together . . . the regulars.” - SARAH RODMAN

MERRIMACK REF SETS FALL SEASON

ttp:/fpqash pgarchiver.com/bostonherald/ 5390849801 himl?MAC=ce39b080aa] {69322 1 295hIB0T78 (kb .. 4/15/2004
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Merrimack Repertory Theatrs celebrates s 26th season this fall with a world premiere, classics by Arthur Miller and Harold
inter and the return of the Reduced Shakespeare Company.

The season opens with "The Complete History of America (abridged)” by the trio of the Reduced Shakespeare Company {(Sept.
- Dt 309, followed by Miler's "The Price™ [Now. 11-Deg, 11)

The waorld premiere of a new adaptation of Leo Tolstoy's "The Kreutzer Sonata " adapted by and featuring Larry Pine, will bow

Cac. 30-Jan. 28, follawed by Ronald Harwood's "Gtuartet” {Feb. 10-March 12, 2005), Tazewell Thompsaon's "Constant
tar' (March 24-Agrii 23, 2005) and Pinter's "The Homecoming™ (May S-June 4, 2005}

ubscriptions are available af 978-454-3926 - TERRY BYRME

QINSTEADWE | | 2722271277777
Bostan's all-politics-all-the-time-summer of 2004 just got even nerdier with the news that the Boston Globe Jazz & Blues

Festival, previously announced as moving to a time closer to the Democratic National Convention, is now going "on kiatus" until
2005. Amang the choices offered by the papear in the music festival's stead; the Globe Presidential Film Series, IDEAS Boston

2004 and Globe Talks, - BOB YOUNG

Correction

The Provincetown Reparory Theafre is planning an all-star staged reading of "All About Eve” as a benefit this summer. Earlier
kis week we ramed another P-Town thester company.

Compiled by Joel Braown from staff and wire reports.

Caption: GELLAR
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Warren Zevon saw what was coming, long before and entirely apart from the diagnosis of fung

cancer that killed him in Septarnber.

Bill Louis rermembers the musician visiting WNCX FM/98.5 six years ago to promote a new album.
He parformed for an hour in the studio on Louis’ lunchtime "Classic Cafe."

"One of the songs, 'Lawyers, Guns and Money,” had an S-word, " Louis said, "He wouldn't talk an
the air, but off the air we were talking. He said that song is 3 minutes, 22 seconds on the

'Excitable Boy' album and said he got into a back-and-forth about not editing it for 8 greatest-hits
package, They took out '[expletive] hits the fan,’ and he said it bummed him more than anything

he'd been associated with in music,

"He said if it came to that song being played edited, he'd rather not have it played. He requestad
the song nevar be played again.”

Be careful what you ask for.

"Lawyers, Guns and Money,"” which played for vears without complaint about its fleeting use of
what has been called a "barnyard epitheat,” is one of the songs that was pulled from the playlist

3t WNCX amid the current frenzy over "on-air indecency.”

"I think he would have some great things to say about this if he were around,” said Louwis, the
program director who has worked at WNCX since 1287, "After Super Bowl Sunday, evarything

changead.”

after Super Bowl Sunday - when a stupid stunt by Justin Timberlake and Janet Jackson provided a
nanosacond glimpse of her right breast that became the most-played footage since the Zapruder
film - the S-word and a few others hit the fan.

The Federal Communications Commission starfed imposing big fines for past indiscretions. The
U.5. House of Representatives voted to dramatically increase fines for broadcast indecency up to
500,000 per infraction. The U.5, Senate, considering similar legistation, could approve the House

bill er its own. President Bush has promised to sign it.

But the standards remain vague, The LLS. Supreme Court has defined obscenity but not clearly
defined "indecency.”

4543004 [2:5) P



So broadcasters started running for cover by seiectively dropping shows and announcing
"zerg-tolerance” policias.

The S-word runs cownhill. It landed at WHCX, among other places, and became an odd blend of
crusade, promation and self-defense.

"The way it started,” Louis said, "was we had people vote for the greatest alburm of all time to gat
the top 98. We played entire album sides for 30 days at 2 o'clock, and we were going to play the
entire No. 1 album two weeks ago Friday. 8ut within three days of starting, the Super Bowl thing

happened.”

The Mo. 1 album was Pink Floyd's "Dark Side of the Moon." The first track on side 2, "Money,” has
the Hine, "Don't give me that do goody good [expletive].”

"No ene has edited that version of the song ever in Claveland,” Louis said. "It's probably played a
solid 5,000 times since it was releazed in 1973."

UInder the zero-tolerance policy, and a potential fine of $275,000, Louis felt he couldn't risk
playing it. “There's no such thing as safe harbor," he said. "We had to pull it or modify it. It could
be edited, but even fleating references can be handied as gratuitous usage. The law hasn't
changed, but the enforcement has changed. And if they hear a bleep, I'll be [bleeped] off, which

is anothar word you can't say,”

Louis explained the situation to listeners, "Reaction was remarkable,” he said. "There was a sense
of cutrage and rightfully so." About 23,000 e-mails and maybe a couple thousand phone
messages went o Sens. George Voinovich and Michael DeWine in suppart of "Money,”

For now, however, it remains unplayed - along with songs such as Zevon's, Steve Milier's 1977
"2at Alrliner” and The Whao's "Who Are You" - in a climate of fear and confusion.

How much fear and confusion? "American Ido!" judge Simon Cowell propped his head against his
middle finger on Tuesday's show. He had to issue a statement the next day that he did not intend

an "inappropriate gesture

Cr, presumably, an indecant one. That could be a fine situation. Literally.
To reach this Plain Dealer columnist;

treran@plaind.com, 216-999-8433

LOAD-DATE: March 26, 2004

Source: Mows & Business » News = News, Most Recent Two Years (English, Fuli Text) _i]
Terms: (indecent or indecency) and (radio or broadcaster!) and (song or playlist) and date geq {04/14/2003) (Edil
Search}

Wiew Full
Date/Time: Wednesaday, April 14, 2004 - 12:51 PM EDT

About LexisMaxiz | Tarns ang Conditions

Cooyright & 2004 Loxistaws, & divisron of fleed Elsavier Inc. All rights reserved.

>f 2 41472004 12:53] P12



'rintable page Page 1 of 2

- % Print this page i

Close Window

From clevescena. com
Criginally published by Cleveland Scene Apr 07, 2004
2004 New Times, Inc. All rights reserved.

The $500K #!1*@%
The FCC's latest missiaon: Dumbing-down our alrwaves,
BY JASON BRACELIN

Craig Callander's busingss card prethy much says it all. "669; Hefping You Hurt
Yourself' it reads, an apt encapsulation of his on-air antagonism. As the ant-
everything radic personality Sweet Ass Sassafrass, Caliander is armang the
funniest and fiercast on Cleveland airwaves, 669, his twice-weekly show on
WCSB-FM 88.3, is a mix of scabrous punk rack and humor as abrasive as steel
wool. It's Callander's playaround, where he violates listeners, airs randy prank
czalls, ana oecasionatly hosts f-bomb-filled interviews with acts like Insane

Clown Posse,

A fine mess: Rover
{center) and his friends

. j I
Wall, not anymore. [n the wake of lanet Jackson's Ripplegate, the FCC has ;(l;f_;i{: a fittle tess

come down hard on stations that air off-color humer or the occasional curse
word, which had been permissible in the past.

How bad has it gotten? Even the Butt Trumpet's bean silenced.

"Butt Trumpet has a song, 'Fucking Asshale,' that used to be a big request. T wen't play that now because I'm
kind of nervaus about it " says Callander, whase show airs at 5 p.m. Thursdays and i a.m. Saturdays. "It's a
nasty song, but it's sormething that 've played far 10 years. Now, in this climate, [ wen't even consider it,
because I doa't want to get busted on some stupid technicality. It's so weird how, after all the freedoms that
I've enjoyed for so leng, I'm nervous about a lot of stuff now."”

Raver, an equally pugnacious personality at 92.3 Xtreme, also feels the duct tape on his mouth. The host of
Reover's Morning Glory (weekdays 5:30 10 10 a.m.), he's had o tone down his show's mix of bawdy comedy and

mgdern rock.

"One of the segments the lawyers made us ax wasg a daily feature called 'Dear Pora Star,” where porn star
carmen Luvana would answer listeners’ love, sex, and relationship questions,” Rover says. "In fact, they said the
mere title 'Dear Parn Star’ had o go, no matter what the content of the feature was, If she was to give lawn and
garden adwvice ar tallk about poiitics, we still couldn’t call it 'Dear Porn Star.' Twelve-year-old girls are wearing T-
shirts ernbfazoned with the words 'Forn Star' acress their chests, but I can't say the term on the air”

The FCC's regulatary powers were amglified last month, when the commission reversed its decision on an
indecency ruling from October 2003, That ruling followed U2 frontman Bone's nationally broadcast speech at the
Golden Glohes, in which he uttered, "This s reslly, realiy fucking brilliant.” AE the time, the FCC said the curse
was panmissible because it was fleeting and didn't describe sexual or excratory functions -- leng the standard for

forbidden wards,

By March, the excretory functions fiad hit Ehe fan. After an appeal filed by the Farents Television Council, the
FCC did an about-face, ruling that Bono's words were in fact indecent and broadening the definition of "profane”
speech to include just about all swear words or ragy commentary, regardiess of context. A new "Tndecency Bill"
befare the Senate would greatly amplify fines: First offensas, currently $27,500, would jump to $275,000; by

ilp:/fwww clevescene conyissues/ 2004-04-07 soundbites. tml/print.html 4/15/2004
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wour third slipup, the tab hits $500,000. After that, stations' broadcasts licenses may be revoked. Even Dls can
be fired.

That's why, after decades of spinning classic rock, WNCX Pregram Director Bill Louwis had to slash his playlist,
Feimowving songs by the Who ("Who Are You"), Warren Zevon ("Lawyers, Guns and Money™), and the Steve Miller
Band {"Jat Airliner") hecause they contain mild profanity. He'd been spinning Pink Floyd's "Money” for 17 years
without a single complaint, but its use of "bullshet” forced Louis to shelve it. "This puts everybody on red zlert for
anything that coutd create a fing in that area,” he says.

Stations like WCSE, whese annual budget is well under £50,000, could eazily be put aut of business by g single
winlation,

"You're net going to take any chances,” Callznder says. "I wouldn't even care if [ gof a fine, but I don't want to
tre the person who gets the station in trouble jusk for taking a stand. It seems hke the FCC wanks to baby-proof
and Nerf everything and make it 5o safe that no one could possibly be offended. You never know what they're
geing to go after. You could be next.”

utpeifwww clevescene com/issues/2004-04-07/soundbites. htmi/print.himl 4/15/2004
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Indecency uproar taming US network TV

heon Apr 42, 2004 G507 P ET
By Michefe Gershberg

NEW YORK, Apnl 12 (Reuters) - Whether you believe it is a new sexual McCarthyism, or you see
it as a long-awaited campaign against programming that's crossed the line into indecancy, U.S.
television is about io get toned down a noich.

Broadcasters may stage a retreat from edgy shows over the next few seasons as a regulatory
campaign to clean up the ainvaves gains surprising strength from election-year politics, media
analysts said on Monday.

In a sign of what's to come, even underwvear vendors are rethinking how they usa sex o sall.
Television network CBS confirmed on Monday that the much-hyped Victona's Secret lingerie
fashion show, an annual special, would not gir this year,

Shari Anne Brll, director of programming at media buyer Carat USA, said racy programs have not
lost their popularity, but networks are becoming more wary of being labeled indecent.

"There will be stricter seif-requlatory guidelines because it seems that in this climate, everyone is
afraid to cross the ling,” Brill said.

Provocative programs known to win ratings might receive a partial scrubbing to tone down
storylines. Networks may be quicker o scrap weaker shows famed mainly for their shock value
and scrutinize new scripts far mare closely.

"This new hypersensitivity of the past year or so is changing the content of broadcasting,” said
Robert Thompson, prefessor of media and popular culture at Syracuse University, "Right now
everybody is logking to take the heat off, turn the public attention down a few notches for a season
or twao.™

Analysts said Victeria's Secret owner Limited Brands (LTD.N: Quote, Profile, Research) appeared
keen 1o avoid negative publicity as Washington boosts indecency fines, especially since iis last
runway show drew lukewarm ratings and failed to push up sales.

Industry insiders largely declined to comment on the pressure an anti-indecency campaign could
exert on their new program strategies.

But mediz watchers said the chilling effect of a Federal Comrnunications Commission crackdown -
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- witch radio shock jock Howard Stern has lkened to a "McCarthy-type witch hunt” -- 1s already
cresping into prograrmming plans.

It is a shiff from the past five or six years, when broadcasters have sought to emulate daring and
popular shows on cable television - including HBO's Mafia crime series "The Sepranos” and
sexual misadventure story "Sex and the City"

"They're going with a very homogenized, much more family-centric route, moving completely away
from the edgy type of content,” said media industry commentator Jack Myers. "The ability to take
risks and break down established tabcos is af an end for now.”

Broadcast networks and the media conglomerates that own them -- including Viacom {VI1Ah.N:
Quote, Profie, Researchy , Walt Disney Co. (DIS.N: Quote, Profile, Research) and News Corp.
(NCP.AX: Quote, Profile, Research) , are loath to fight for foul language during a U. S, election
year, especially as they seek requlatory concessions an ather issues, including ownership laws,
analysts said.

Fublic putrage against televised nudity and foul language mushroomed after singer Janet
Jackson's breast was exposed dunng the Super Bowl telecast in February, adding fuel for raising
FCC fines on indacent material.

Some advertisers turned skittish even earlier as protests over perceived indecency gained ground
ahead of the 2004 vote.

Youth retailer Abercrombie & Fitch (ANF.N: Quote, Profite, Research) pulled a catalog featuring
scantily clad and naked models off store shelves, while automaker Chrysler cut a sponsorship of
the "Lingerie Bow!" - a televised game of tackle foothall between maodels in bras and panties.

Last week, broadcasters got a stronger taste of their vulnerability when the FCC proposed a
$495 000 fine against Ciear Channel Communications (CCU.N: Quote, Profile, Research) for
comments by Howard Stern, Clear Channel had already dropped Stern. (Additional reparting by
Jean Scheidnes)

2 Copyright Reuters 2004, All rights reserved. Any capying, re-publication or re-distribution of Reuters content or
of any content used on this site, including by framing or similar means, is expressly prohibited withcut prior
written consent of Reuters.,
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ACROSS DIAL, TONE-DOWN ‘Indecency’ flap has radic stations edgy:[SPORTS FINAL
Edition]
DAVID HINCKLEY DAILY NEWS STAFF WRITER. New York Daily News. New York, N.¥.: Apr 1, 2004. pg. 91

Full Text (735 words)
apyright Daify Mews, L P Agr {2004

After Patty Steele of WPLJ read a Daily News gossip tegse Tuesday morning about & "Sopranos” star possibly being "outed,"
she joked that co-hosts Scott Shannon and Todd Pettengil were "in the comer whisperng

"¥'ou can't whisper about something Ik that on the air anymare,” Pettengi! shot back. "Or you'H have the whale FCO raining
down on you."

The national frenzy about media indecency - launched when Janet Jackson's breast was exposed during the Feb. 1 Super
Bowl half-time show - has cast a clovd on radio shows far beyond its maost prominent target, Howard Stern of WXRE.

Consider this; - At one ime, the Star and Buc Wild morming show on WQHT let the f- and s~words regularly slip onto the air and
spoke about sex in terms like "twist the b-out.”

The current show, under DJ Sway, has nons of that.

"“We have to be careful what we say, what we do. everything,” said show member Miss Info. "We can't have a sex therapist in
he studie 1o do a demonstration,”

- Virtually all call-ins are now tape-delayed, to avoid the Ryan Seacrest problem. On hig first day at KIS in Los Angefes in
February, he had bwa live Gallers say the f-word, 30 great is the demand for radio tape-delay equipment that manufaclurers are
back- orderad for at least a month.

- Hip-hop stations WQHT (97 1 Fi} and WWWPR {105.1 FM) have become more vigilant about editing words out of rap songs.

"The record compantes sand edited versions.” said Andy Rosen, regional vice president for WWPR parent Clear Channed.
"Then we listen and if necessary do our own further edit ™

- Even cailers to sports-talk radio are affected. "We prefer not o have someone on the air saying, 'The Mets suck," said Tim
MoCarthy. general manager of WEPN (1050 AM). "It isn't a big problem, but we want ko &ir an the side of caution.”

- Stern, of course, has been telling listeners daily that parts of his nffs with strippers and other staples of his show are being
Killed. "It's making it less funny," he said. "It's not my show anymore”

McCarthy, Rosen and others siress that despite the fury of the current flag, most shows and hosts are not “at risk.”

In addition, New York stations aren't as draconian as other stations around the country that have refused ads for "Puppetry of
he Penis” and edited four-letter words out of rock warhorses fike Pink Floyd's "Money” and Steve Miller's "Jet Airliner.”

or is anyone in New York picking up the new ulira-clean syndicated shows from John Tesh and Marie Osmond.

However, the potential for increased FCC fines - with the potential for individuals being hit, too - for indecent material that gets
on the airwaves has everyone thinking twice.

"What's going on is still very scary," said Tracy Cloherty, vice president of WQHT's parent, Emmis Broadcasting. "We're under

all this pressure not to be "indecent,’ but the FCG won't tell us what 'indecency’ is. It's an unbelizvable position. 've never seen
anything like it."
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"“vou double-check everything you're gaing to say.” sard Freddie Colon, long-time New York desjay who's now in Anzona. "l
wouldn't tell a joke now that might have any racial overtone. I'l see a funny story in the paper about a naked guy in the paper
kat b would have used thiee months ago. Mow, | won't”

The concern over this issue was underscored yesterday when the National Association of Broadcasters {NAB) convened an
xtraordinary "semmit’ on indecency.

Tha MNAB hopes tc formulate an industry-wide respanse that would defuse current legislation that threatens much higher fines
and potential license ravocation for indecency violations.

"The curtain has come down fast,"” said Toam Taylor, ediior of the redio trade sheet Inside Radio. "And it affects everyone, Even
if you're the safest adult contemporary station, you could he doing a remcte from an auto dealership and someone passing by
could yell a word and you could conceivably be held lizble.

"It's a3 if someone lurmed the thermostat down 20 degrees. It's had a very chilling effect.”

[llfustraticn]
Caption: WATCHING THEIR WORDS: Scott Shannon {left) and Todd Pettengill of the "Scoftt and Todd in {he Moming Show"

on WPLJ. AP Howard Stern {above) THOMAS MONASTER DAILY NEWS DELAYED REACTION: Two crude callers to Ryan
eacrest's KIS show have led (o tapedelayed callins. COREY SIPKIN DALY NEWS CLEANER AIR: DJ Sway of WOHT

teproduced with permission of the copynght owner. Further reproduction or distribution is prohibited without permission.
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DJ FIRED FOR RACE REMARK:[SPORTS FINAL Edition]
JAVID HINCKLEY DAILY NEWS STAFF WRITER. New Yoark Gaily News. New York. MN.Y.. Mar 23, 2004, pg. 74

Full Text (376 words)
opyright Daily News, LP. Mar 23, 2004

Weekend jock Ragiyah Mays was fired yesterday by WWPR {105.1 FM} after criticizing interracial dating during her weekend
shiow.

ower-105 officials said in a statement that the station "decided lo release her based upon inappronriate remarks she made to
listeners during her broadcast on Saturday.

“The sfation receivad many E-mails, phone calls and messages from listeners who were displeased and feit alienated az a
resuit of her actions®

iMays comments on interracial dating came while she was running a station contest in which listeners could win tickets to an
shef concert by making a confession. "Confession” is the title of Ushers latest resord, which has sparked heavy buzz in radic.

| made a confession of my own,” Mays said yesterday. "l said | was concerned about interracial relationships when the African-
Arnerican camrmurity has our owrinner work and healing to do. If | see a white woman dating an African-American man, | feel,
as da many African-American women. that there is one l2ss black man available to us.”

The hostef a 10 a.m. to 2 p.m. shift on Saturdays, Mays said she was shocked by getting the boot from the Clear Channel
station.

fe claimed she was the victim of a "climate of pins and neades” stermniming from the firestorm over indecency following the
Janet Jackson and Howard Starn controversies.

‘| wasn't speaking against anybody " Mays said. "l was just being honest. Unfortunately, the industry is under FCC serutiny and
he climate s ripe for reacticnary measures.”

‘I am being censored not for sexual indecency, but racial indecency.”

A hip-hiop writer who is executive editor of The Ave magazine, Mays came to WWPR a little over a year ago from Sirius
atellite Radio.

WAAPR said no one was tickated to replace Mays on Saturdays, but it could turn out to be Egypt, who recently left WEBELS and
as done some weekend shifts at Fower,

eproduced with permission of the copyright owner. Further repraduction or distribution is prohibited without permission.
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Fven Buttoned-Down PBS Gets Caught in the Wringer
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PBS EDITS “OFFENSIVE"” CONTENT
FROM INDEPENDENTLY-PRODUCED DGCUMENTARY
EVERY CHILD IS BORN A POET: THE LIFE & WORK OF PIRI THOMAS
IN ORDER TO COMPLY WiTH NEW FCC INDECENCY RULES

The FCC has made sweeping changes in the past few weeks regarding the use of
language on felevision with the "Decency Enforcement Act of 2004." There has been a
rapid transformation in policy in the wake of Bono saying "fuck” on the Golden Globes
and Janet Jackson exposing her nippfe during the Super Bowl. In short, language that
used to be at the discretion of the broadcaster {i.e. station or network} is now at the
discretion of the FCC. The FCC is now leveling fines of up to $250,000 against stations
that do not comply with the new regulations approved by Congress.
£

The independently-produced filmm EVERY CHILD {5 BORN A POET: THE LIFE &
WORK_OF PIRI_ THOMAS, scheduled to be broadcast on the national PBS series
INDEPENDENT LENS tonight, April 8" at 10:00 pom., is right smack in the middle of
these new controverstal policies. EVERY CHILD 15 BOREN A POET tells the story of
renowned poet, writer, educater Piri Thomas., The film includes the author reading
excerpts from, as well as dramatizations of selections from his classic autobiographical
novel Down These Mean Street (Random House, 1967). The book chronicles Thomas'
coming-of-age in the 1830's, 1940's and 50's, his experiences as a teen gang member
in East Harlem, as a junkie and an armed rabber, and the six years he spent in prison,
before becoming an educator and activist, picneering gang viclence prevention, drug
rehabtlitation, and educaticnal reform efforts in New York City in the 1960's and 70's.

Following the issuance of the new FCC rules, PBS has decided it must edit out of
EVERY CHILD IS BOEN A POET “"obscene” words like "fuck” and "shit" In fact, sorme
PBS affiliate stations are requesting that additional words such as “piss," "nigger” and
“spic,” not mandated by the FCC rules, be removed as well Nebraska Public Television
has decided to pull the show completely.  All the language in question is from Thomas'
literary texts, not from interviews or other extemporaneous materal.

It seems that history repeats itself, yet again. At the time of its publication. Down These
Mean Streets was hailed for its unflinching description of ghetto fife and racism in
America, while decried by some as being obscene. Down These Mean Street was
banned in a number of schools and libraries in the early 1970's, due to concemns about
its language. The “offensive” language currently being censcred by the government
brings into question how the FCC rules effect not only freedom of speech, but artistic
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integrity, as well. in 1872, before the decision was overturned, the Supreme Court
upheld a lower court's ruling to allow Schoob District 25 in Flushing, Queens to ban
Down These Mean Street from student libraries. In a digsenting opinion, Justice Potter
Stewart and Justice William Q. Douglas asked, "Are we sending children to schogl to be
educated by the norms of the school board or are we educating our youth to shed the
prejudices of the past. to explore all forms of thought, and to find soiutions to our warld's
problems?”

The new FCC rules effect content involving “offensive” language and sexuality, but do
not touch upon violence, Before the new regulations went into effect, the FCC went as
far as to try to mandate that broadeasters pixilate the mouths of individuals speaking
cffensive words, but backed off before Congress gave its approval. Major networks and
cable programmers may be willing to test or openly flaunt the new rules. but FBS
stations, already struggling with limited rescurces and annual budget re-authorization
hearings in Congress, are unwilling to take on the challenges to freedom of speech and
axprassion.

The series INDEPENDENT LENS is a co-production of The Independent Television
Service (ITVS) and PBS. The Mission Statement for ITVS is as follows:

The Independent Television Service {ITVE) brings to local, national and international
audiences high-quality, content-rich pregrams created by a diverse body of independent
producers. ITVS programs take creative risks, explore complex issues, and express
points of view seldom seen on commercial or public televistion, ITVS programming
reflects voices and visions of underrepresented communities and addresses the needs
of underserved audiences, particularly minotities and children.

In an era that encompasses both the explosion of commercial information enterprises
and a consolidation of media empires, the role of public sector media becomes critical
to a free, open, and informed society. ITVS holds the foliowmg values as essential to
carrying out the organlzatmn s work:

+ Freedom of expression is a human right.

» A free press and public access to information are foundations of democracy.

- An open society allows unpopular and minarity views to be pL.Ih|IC|'_I,|' aired.

» A civilized society seeks economic and social justice.

+ A just society seeks participation from those wathout power, prominence, ar wealth.

« A free nation allows ali citizens forums in which they can tell their own stories and

gxpress their own opinions.

woanw, itvs.org

About When in Doubt Productions, Inc.

When [n Doubt Productions, Ine. is dedicated to producing films about social issues and
the way in which these issues are reflected and explored in arts and letters. More

information abouf YWhen in Doubt Productions, Inc. is available at www everychildis
bornapoet.org.
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