
InternatIonal law ProhIbIts the solItary 
ConfInement of anyone UnDer 18 
International law prohibits anyone below 18 years of age from 
being subjected to solitary confinement, and condemns the 
practice as a form of cruel, inhuman or degrading treatment 
or punishment. These international laws and standards – 
encompassed in treaties and other international instruments 
– are persuasive sources of authority in formulating policy and 
legislation, and in interpreting how the Constitution protects 
children in the context of crime and punishment.

The United nations (U.n.) Convention on the rights of the Child 
(CRC) establishes that “children,” defined as any person below the 
age of 18, should be afforded heightened measures of protection 
by the State, in particular when they come into conflict with the 
law.1 Article 37 of the CRC requires that children be protected 
from torture and other forms of cruel, inhuman or degrading 
punishment and treated with humanity and respect at all times, 
even when incarcerated.2 The Committee on the Rights of the 
Child, the body tasked with monitoring, enforcing and interpreting 
the CRC, has stated that the use of solitary confinement violates 
Article 37 of the CRC.3  

Likewise, the U.N. Guidelines for the Prevention of Juvenile 
Delinquency (riyadh Guidelines) recognize punitive solitary 
confinement of children as a form of cruel, inhuman, or degrading 
treatment.4 The U.N. Rules for the Protection of Juveniles 
Deprived of their Liberty (beijing rules) also explicitly prohibit 
solitary confinement of children.5  

Based on the harmful physical and psychological effects of 
solitary confinement and the particular vulnerability of children 
to those effects, the Office of the U.n. special rapporteur on 
torture has twice called for the abolition of solitary confinement 
of persons under age 18. In his 2008 report to the U.N. General 
Assembly the Special Rapporteur endorsed the recommendations 
made in the Istanbul statement on the Use and effects of 
solitary Confinement to abolish solitary confinement of persons 
below 18 years of age.6 More recently, in his 2011 report to 
the General Assembly, the Special Rapporteur reiterated this 
recommendation.7 

heIGhteneD leVels of ProteCtIon for 
ChIlDren wIth mental DIsabIlItIes
International law and practice also prohibit the use of solitary 
confinement on persons with mental disabilities. Because the 
harmful effects of solitary are particularly acute for people with 
mental disabilities, the Office of the U.N. Special Rapporteur 
on Torture has recommended an absolute ban on solitary 
confinement of these individuals.8 By extension, in light of their 
age and disability, children with mental disabilities are doubly 
vulnerable to the harmful effects of solitary confinement and 
should never be subject to the practice.

InternatIonal law ProVIDes stronG 
aUthorIty for InterPretInG the U.s. 
ConstItUtIon
U.S. courts have long recognized international law and practice as 
a persuasive source of authority for questions arising under the 
U.S. Constitution. Significantly, the Supreme Court has repeatedly 
looked to international and comparative law in its analysis of 
the Eighth Amendment’s prohibition of “cruel and unusual 
punishment,” and its specific application to children. Whether a 
punishment is “cruel and unusual” is a determination informed 
by “evolving standards of decency that mark the progress of a 
maturing society.”9

In Roper v. Simmons, the Supreme Court ruled that allowing 
children to be executed was a disproportionate punishment that 
violated the Eighth Amendment. In reaching its decision, the 
Court looked “to the laws of other countries and to international 
authorities as instructive for its interpretation of the Eighth 
Amendment’s prohibition of ‘cruel and unusual punishments.’”10  

Most recently, in Graham v. Florida, the Court affirmed the 
relevance of international law to the proper interpretation of 
the Eighth Amendment protections applicable to children. In its 
analysis of the constitutionality of juvenile life without parole 
laws, the Court examined the practices of other countries in 
sentencing children, continuing the Court’s “longstanding practice 
in noting the global consensus against the sentencing practice 
in question.”11 The Court concluded that international law, 
agreements and practices are “relevant to the Eighth Amendment 
… because the judgment of the world’s nations that a particular 
sentencing practice is inconsistent with basic principles of 
decency demonstrates that the Court’s rationale has respected 
reasoning to support it.”12

Given this strong authority, international law is relevant to the 
determination of how the Constitution applies to disproportionate 
and punitive conditions of confinement for children and whether 
solitary confinement constitutes “cruel and unusual” punishment.

ConClUsIon
International law and practice prohibit the solitary confinement 
of anyone under the age of 18 and condemn it as a form of 
cruel, inhuman or degrading treatment or punishment. These 
international standards are relevant to the interpretation of 
how the Constitution protects children as well as in formulating 
policy and legislation, because they confirm that the solitary 
confinement of persons under the age of 18 is contrary to 
contemporary standards of decency and therefore may well 
violate the cruel and unusual punishment clause of the Eighth 
Amendment. 
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