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- —— DEPARTMENT-OF THE-ARMY —
30™ Brigade Combat Team
1st Infantry Division-
FOB Kirkush Military Training Base
Camp Caldwell, Iraq

'REPLY TO
ATTENTION OF:

BDE-OSJA - | 5 Dec 2004

MEMORANDUM OF OPINION

| SUBJECT Claim of—Fﬂe # Tuz 33)

.1. TCLA]ZMANTS NAME AND ADDRESS: The claimant. is

 (through his uncle-) who lives in or near Tuz in the Salah Ad Din province
in Iraq : S _

2. DATE AND PLACE THE INCIDENT OCCURRED GIVING RISE TO THE
CLAIM: The incident occurred on3 March 2004 in or near Tuz i in the Salah Ad Dinin

eastern Iraqg.

3. AMOUNT OF CLAIM AND DATE IT WAS FILED: The claim was filed on 23
October 2004 for $11,020.00 for wrongful death of his family and the destruction of his
flock of sheep.

4, JURISDICTION AND T]IE ISSUE(S) RAISED: This request is bemg presentea for
~ consideration under the prov1srons of the Foreign Claims Act (FCA), 10 U.S.C. 2734; as
implemented by Chapter 10, AR 27-20, The claim was timely filed thhm the two vear
statute of lxmltatlon The damage occurred as stated below. :

5. FACTS:

a. The clalmant IS— (th:ough his uncle (SN

b. On3 March 2004, elements from the 1/14% IN Bn opened fire on his home located
in Dibig village killing four of his. family members, 32 of his sheep and injuring 40
others. The unit involved had just been attacked from the direction of the village.
They conducted and in the direction that the fire came and opened fire on the owner
of the house after he stepped out with an AK-47 in his hand. The owner claims that
‘he came out to investigate the disturbance of his dogs barking who was concerned
for his flock. A once time solation payment of $2500.00 was made to the claimant.
The unit also states that it stayed in touch with the claimant and attempted to hefp as
much as possible. '
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c. The claimant is askmg for $11,020. 00 for the wrongﬁJI death of his famliy and the - -
loss of his sheep. _

6. OPINION :

a. PROPER JURISDICTION: The Foreign Claims Act (FCA) is applicable outside -
.the United States, its commonwealths, territories and possessions, including areas
under the jurisdiction of the United States. The incident occurred in or near Tuz in

~ the Salad Ad Din Province in eastern Iraq. Accordmgly, the claim may be '
--adjudicated under the FCA

b. PROPER CLAIMANT: The FCA prescribes the substantive basis for settlement .
of claims of “inhabitants” of a foreign country 'against the United States for
personal injury, death, or property ‘damage caused by service members or civilian
employees, or claims that arise incident to non-combat activities of the Armed
Forces. The test for determining “inhabitant” status is whether the claimant dwells

~in and has assumed a definite place in the economic and social life of the foreign -
country. The claimant in this case lives in Tuz. ‘Accordingly, the claimant is a
proper claimant to seek compensation under the FCA. -
1In cases of property damage such as this, the claim may be presented by the
owner of the property or by a duly authorized agent or legal representative in the
-owner’s name. In this case, the claimant and his family were the owner of 32
sheep that were killed by the coalition forces.
Therefore, the claimant has establishéd himself as the proper clalmant to seek
compensation under the FCA.
Furthermore, in cases of wrongful death, a claim may be presented by the

executor or administrator of the deceased’s estate, or by any person determined to

be legally or beneficially entitled. In this case, the claimant is the son and brother
of the decedent, and therefore qualifies as “beneficially entitled”. Accordingly,
the claimant has established himself as a proper claimant under the FCA to seek
compensation for the wrongful death of the decedent. '
Likewise, in cases of personal injury, the claim may be presented by the
- injured person, his duly authorized agent, legal representative, or by any person
determined to be legally or beneficially entitled. In this case, the claimant, Hasaan
is the injured person who would be ehglble to receive compensatlon for personal
injuries suffered. -

¢. PROPER CLAIM: A claim for death, personal injury, or loss of or damage to
property may be allowed under the FCA if the damage alleged results from non-
combat activity or a negligent or wrongful act or omission of soldiers or civilian
employees of the U.S. Armed Forces. In this case, the claim is for the wrongful
death of claimants’ mother, father and brother who were shot while sleeping.
Accordingly, the claimant has presented a cognizable claim.
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- ~—QOnreport- of lnformatzonﬂgathered -the-actions-of the-coalitionforces-may— ——
have been justified since there is an indication that shots were being fired, but it
also appears that the action may have been in error.

d. THE ISSUE & ANAYSIS: The issue presented is whether claimant may receive -
-compensation for the death of his father, his mother, his brother and 32 sheep’s.
In this case, the claimant has lost his entire family and his heard of sheep that
provide a means of income. In addition, the claimant suffered gun shot wounds
himself. The claimant states that his family was sleeping when the shots were
fired that killed his family. He claims that the family had only one AK-47 that the
father carried outside afier his wife was shot in the head. The coalition force may
have been justified in shooting at another target where the claimant and his family i
would be collateral damage to that combat operation. However, the ROE require

©units to have positive identification of target before engaging. In this case, reports
indicate that over one hundred rounds were fired that impacted around a flock of
~sheep.and his sleeping family. According'ly, it appears that the shooting; althof.igh
not “wrongful”, was conducted “negligently”. It is therefore my opinion that -
‘there is sufﬁcwnt evidence to jUStlfy compensatlon under the FCA. -

7. RECOMMENDED ACTION: I recommend that clalmant be approved.in the amount
claimed totalmg $11,020.00.

RESPECTFULLY SUBMITTED,

Y




Claims Form

Address

fam '
a. A citizen and natlonal of: E@ e,
b. A permanent resident of : I
¢. Employed by: '
d: Check one ( ) An insurer (\Not an insurer
e. Check one { } A subrogee (-<FNot a subrogee

"1 hereby make a claim against the Unitcd States Governinent for damages or injuries
- causcd by (Name, Organization, Military Depar tment, Addrcss, Tclcphonc Numbm)

2%, AAQJY\‘/

The property damaged is owned by (If the claim is made as an agent parent; or guardian,
- attach a power of attorney or other evidence of authority and ﬁll in the form below for
party sustaining the damage or injuries.)

My clalm arose at: tD L\c ' \ [ 7. _  _bpo
(Towdy . (C:ly) - (Country)
My claim arosc on: nQﬁJ‘ﬂJ'\ H>5 2 71, Y. e e
Month Day  Year :
Dy - Givc a bricl’slalcmcnt ol the accident or incident on which the claim for damages to

~ property or for personal injury is bascd. (Usc back of this sheet if necessary. )




~Describe nature and extent of property damage or personal injury sustained as a resudt of
“theabove i ‘i_\::,ldcnt .

oue .DONL\_\, ymmlgp{j.
7 -‘—(\\u C\J_ \J

_13 : .' s> = ﬂ_PL/6f fe— ”@o‘ Dr t‘l's"l.uJIQA - -
ﬁs % Um\ : , 2 Louws pil ler\ ~ i
_ lv,\Jd FBA - : f‘,er f‘fmaéc fOD _ . }

Llst in dclmi the amount of property damage and itemized expenses rcsultmg from the
property damage or pmsonai injury: (Attach bills and receipts, if applicable.) '

Item S 4 : Amount
v - -
Ln'wr Y _
‘i.a}]caf" \T&\‘\_\oﬁ
nulee

Total:

1 was insur ed to the followmg extent agamst the damagc or h‘ljul‘lCS I have sustamed

U
/

The name and address of ]11}( insurer (if any) is:

(Name) VA  (Address) ..

[ claim as d'im'lgcs (Indicate amount in U, S. dollars and local currency)
) : : local

(Signature of Claimant)

~ Subscribed before me this Bt day ‘of“ O\ICLM,.L,Q( , 2004y,




