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The Right to Counsel

There is no established right to counsel for noncitizens in removal proceedings, even though 86
percent of likely voters in the United States support the government providing an attorney for
immigrants who cannot afford one.! Immigration proceedings have been described as death
penalty cases adjudicated in traffic court settings.2 And indeed, the vast majority of people
facing deportation go through the immigration courts without an attorney, despite the legal and
procedural complexity of these cases and the high stakes involved.3 For detained adults
generally—isolated in remote jails far from community and legal support—approximately 70
percent go unrepresented during their removal proceedings.4 Even particularly vulnerable
populations, including children, asylum seekers, and people who speak little to no English, are
not guaranteed legal representation.

No person should be required to navigate incredibly complex, hyper-technical immigration
laws—described by one federal court as “second [in their complexity] only to the Internal
Revenue Code”s—without legal representation. Our immigration system operates as a conveyor
belt of mass deportations, rather than a system that upholds justice and due process.® The
Trump administration’s relentless attacks on due process and on immigrants writ large have
further undermined any semblance of justice in our immigration system, making it even more
urgent to provide counsel for all indigent immigrants in removal proceedings.
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Legal counsel dramatically improves an individual’s chances of successfully exercising the rights
and options provided in the immigration laws. Data indicates that only 5 percent of those who
obtained relief from deportation between 2007 and 2012 managed to do so without formal
representation, even with various initiatives to provide legal advice short of full-scope
representation.” Representation also improves efficiency in the courtroom; noncitizens, with the
help of counsel, are more likely to understand the process, comply with court appearances, and
file necessary documents in a timely manner, thereby enabling their cases to move more quickly.
Without representation, noncitizens are often unable even to file in immigration court the
papers that are necessary to seek asylum or other forms of available relief.® In short, there can
be no substitute for meaningful representation.

Some government-funded programs provide counsel to limited populations. The National
Qualified Representative Program (NQRP) provides appointed legal counsel to detained
immigrants who are found incompetent to represent themselves because of a serious mental
disorder.9 This program, which was created in response to litigation by the ACLU and partners,
operates in only a handful of states.’> The Office of Refugee Resettlement (ORR) also operates
counsel programs throughout the country that provide legal representation to children who
were or are detained in ORR custody.™
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Finally, states'2 and localities's are increasingly pursuing programs and legislation to fund
appointed counsel.4 These patchwork programs, while meaningful for those who are served, do
not provide the comprehensive solution due process requires.s

Meaningful Access to Counsel Outside the Courtroom

There are also contexts outside of court where the assistance of counsel is necessary to uphold
civil liberties, but the government affirmatively impedes access to counsel.*® Fair treatment
requires that individuals have the right to consult and be accompanied by an attorney during
any questioning by the government and at any critical stage of proceedings that could result in
their exclusion or deportation.

But this basic principle is frequently violated. Immigration and Customs Enforcement (ICE)
officers, for example, often do not allow attorneys (or consular officers) to be present during
questioning at ICE field offices. In these settings, clients and attorneys are often unable to even
call one another. ICE officers have also falsely told attorneys that their clients are not entitled to
representation. ICE imposes these restrictions during custodial interviews, as well as
questioning related to orders of supervision, stays of removal, and deferred action requests.

Similarly, Customs and Border Protection (CBP) officers question individuals without attorneys
during secondary and deferred inspection proceedings even when those individuals have
requested that counsel be present. CBP also imposes substantial penalties upon applicants for
admission without any opportunity for a hearing. And such issues are not limited to ICE and
CBP. At the Department of State, for example, consular offices have the discretion to ban
attorneys from interviews and examinations of visa applicants.

Recommendations to the President

The administration must recognize that basic concepts of fairness—as well as the government’s
interest in the speedy and efficient operation of the immigration adjudication system—require
the government to provide appointed counsel to individuals in proceedings who cannot afford
legal representation. The president’s annual budget request to Congress must reflect a
commitment to achieving the goals below.
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First 100 Days

1.

2.

Appoint counsel for vulnerable populations. Until the federal government provides counsel
to every indigent individual facing removal:

e The Executive Office for Immigration Review (EOIR) should issue a memorandum to
all immigration judges recognizing their authority to appoint counsel for vulnerable
populations and others who, in the judge’s discretion, the judge believes to be
vulnerable individuals. Vulnerable populations should include, at minimum,
detained individuals, children ages 21 and younger, individuals with mental
disabilities (not limited to those who are detained and found to have serious mental
disorders), asylum seekers, and others with particular vulnerabilities, whether or not
they are detained.

¢ EOIR should issue policy guidance advising immigration judges to institute
safeguards, including termination, administrative closure, or suspension of removal
proceedings in such cases where a vulnerable individual is not represented by legal
counsel.

Clarify the definition of “unaccompanied” for purposes of appointing counsel for children.
DOJ, ORR, and the Department of Homeland Security (DHS) should issue binding
memoranda clarifying that 1) an “unaccompanied child” for purposes of 6 U.S.C. 279
includes any child who is encountered outside the company of their parents, including at
the time of their apprehension, the time they appear in removal proceedings, or at any
other point; 2) as soon as possible after designation as “unaccompanied,” all such
children must be appointed counsel in their removal proceedings; and 3) for the purposes
of counsel appointment, the designation as “unaccompanied” should follow the child
through the entirety of the child’s removal proceedings, including Board of Immigration
Appeals (BIA) review.

Forbear from proceeding with removal charges against any individual described above
without counsel: Where the government is unable to provide counsel for any individual
described above, it should forbear from pursuing removal proceedings until such time as it
can provide counsel.

Beyond the First 100 Days

1.

The attorney general should issue a directive on counsel that does the following;:

e Affirms it is the federal government’s responsibility to guarantee and provide legal
counsel to every noncitizen facing deportation who cannot afford counsel and
instructs immigration judges not to move forward with removal proceedings for any
unrepresented respondent.” Judges should consider a range of procedural
safeguards in order to ensure that individuals are not required to proceed without
counsel, including administratively closing the case, terminating proceedings, and
granting continuances.

17 This proposal would not effectively halt all deportation cases involving unrepresented people. For cases
in which the administration believes deportation is a priority, it must simply appoint counsel before
proceeding with the case. That approach would give the government greater control over its docketing
priorities while simultaneously ensuring that the cases that do proceed go forward with greater fairness
and efficiency.



2.

e Creates a program—such as a national public defender system or expansion of an
existing program—to provide appointed counsel for all indigent persons in
immigration proceedings.

ICE should provide affirmative guidance regarding individuals without counsel. ICE should
issue a directive to trial attorneys affirming that the government will not proceed with
removal cases in which an indigent individual is unrepresented, consistent with the attorney
general’s directive. This includes not requiring pro se individuals to plead to the allegations
in the Notice to Appear.

ICE should allow for reopening of removal proceedings for individuals who were not
represented by counsel and ordered removed in absentia. The ICE Office of the Principal
Legal Advisor should issue guidance stating that the office would support a motion to reopen
for any individual ordered removed in absentia and not represented by counsel at the time
the removal order was entered.

DHS and the Department of State should provide a presumptive right of access to counsel.
The federal government should guarantee the right of a noncitizen to have an attorney
present contemporaneously to make legal arguments when there is a distinct and
identifiable legal interest to protect, including petitioners or applicants seeking a benefit or
avoiding imposition of penalties under immigration law. DHS and the Department of State
should provide a presumptive right of access to counsel and provide training and written
guidance for every officer and contractor regarding the treatment of attorneys and
emphasize an atmosphere of mutual respect between government officials and attorneys.
This includes the following:

e CBP providing written guidance to agents to allow for the presence of counsel in
person or, if necessary, by electronic means during secondary and deferred
inspection proceedings, and to provide noncitizens the opportunity to consult with
counsel before being subjected to an immigration penalty under the Consequence
Delivery System, lateral repatriation, expedited removal, or other fast-track removal
procedures, including voluntary departure.

e ICE providing written guidance to officers to permit counsel to be present during any
ICE custodial questioning, including but not limited to post-arrest interrogation and
interviews at ICE field offices.

e The Department of State providing written guidance that requires consular officers to
recognize the right to counsel and standing of individual and organizational
petitioners and applicants for immigrant and nonimmigrant visas.



