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CHILDREN ARE NOT MINIATURE ADULTS

Young people have needs that differ in nature and degree

from adults because they are still developing physically and
psychologically. These developmental differences mean that,

as compared to adults, youth are particularly amenable to
rehabilitation and particularly vulnerable to trauma and abuse -
and that they should be afforded heightened measures of legal
protection. These differences are reflected in recent Supreme
Court cases establishing that young people are entitled to
greater constitutional protections in the context of crime and
punishment.

In a recent line of cases - involving the death penalty,’ sentences
of life without parole,? and custodial interrogations® - differences
between youth and adults, particularly with regard to brain
development, have driven the Court to articulate distinct
Constitutional standards for youth. These standards recognize
that juvenile status is relevant to when a child is considered to
be in custody (for Miranda purposes) and when a punishment is
considered cruel and unusual (as are the juvenile death penalty,
life without parole for non-homicide offenses, and mandatory life
without parole for homicide offenses].

The differences between youth and adults, and the particular
vulnerabilities of individual youth, suggest that subjecting youth
to solitary confinement under policies and procedures that fail
to take into account the status and vulnerabilities of youth is
unconstitutional. And though the Supreme Court has not yet
addressed this question, it can be argued that in conjunction
with these differences and vulnerabilities, the severity of solitary
confinement suggests that the practice is inherently punitive,
grossly disproportionate, and uniquely harmful to youth - and
thus unconstitutional.

DIFFERENCES BETWEEN YOUTH & ADULTS
INCREASE IMPACT OF SOLITARY CONFINEMENT

That children grow and change is no great revelation. But there
are a range of physical and psychological changes that are
relevant to how solitary confinement particularly affects children.
As a result, the negative and debilitating consequences of solitary
confinement for youth are even greater than for adults.

¢ Physical changes highlight why denial of recreation,
programming, and social and family contact, for example, can
be so cruel and disproportionate.

During adolescence, the body changes significantly, including
through the development of secondary sexual characteristics.
Boys and girls gain height, weight, and muscle mass, as well as
pubic and body hair; girls develop breasts and begin menstrual
periods, and boys’ genitals grow and their voices change.*

¢ Psychological changes highlight why policies and practices
for adults are ill-suited to youth, and why social isolation and
denial of programming, education, and contact with family and
peers can be so harmful and disproportionate. These changes
also show why youth are more receptive to rehabilitation and
management practices based on positive reinforcement.

Youth experience time differently from adults and have a special
need for social stimulation.® The human brain goes through
dramatic structural growth during teen years and into the mid-
twenties. The most dramatic difference between the brains of
teens and young adults is the development of the frontal lobe.?
The frontal lobe is responsible for cognitive processing, such

as planning, strategizing, and organizing thoughts and actions.”
Researchers have determined that one area of the frontal lobe,
the dorsolateral prefrontal cortex, is among the last brain regions
to mature, not reaching adult dimensions until a person is in his
or her twenties.® This part of the brain is linked to “the ability to
inhibit impulses, weigh consequences of decisions, prioritize, and
strategize.”” As a result, teens’ decision-making processes are
shaped by impulsivity, immaturity, and an under-developed ability
to appreciate consequences and resist environmental pressures.’

Supreme Court Cases Recognizing that
Developmental Differences for Youth and
Individual Vulnerabilities are Constitutionally
Relevant Can be Applied to Challenging the
Solitary Confinement of Children.

The Supreme Court has placed great weight on the
differences between youth and adults as well as on individual
vulnerabilities in analyzing how children’s constitutional rights
must be protected in the context of crime and punishment.
These arguments can be useful in advocacy to protect youth
from solitary confinement. On the reverse side are key
findings of the Court that support arguments that placing
youth in solitary confinement in the same manner as adults
inflicts disproportionate harm on children that cannot be
justified under the Constitution.
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A ONE SIZE FITS ALL APPROACH IS INVALID

That youth and adults are developmentally different makes
treating them the same (using the same policies, procedures, and
practices) legally suspect:

e On the basis of the many legal distinctions (including examples
from criminal, contract, property, tort, and family law) made
between youth and adults, the Supreme Court has described a
“settled understanding that the differentiating characteristics
of youth are universal;""" suggested that, as a matter of law,
“children cannot be viewed simply as miniature adults;""?
and stated that, “criminal procedure laws that fail to take
defendants youthfulness into account at all” should be seen as
“flawed.”™®

CHILDREN ACT OUT

Developmental differences may make youth more likely to act in ways that
are punished with solitary confinement - or misbehave when in solitary
confinement - and thus make the practice particularly disproportionate in
the eyes of the law:

e The Supreme Court has acknowledged that the decision-making skills
and abilities of youth and adults are different - and that youth are more
impulsive than adults - in describing the “susceptibility of juveniles to
immature and irresponsible behavior,” their “lack of maturity and []
underdeveloped sense of responsibility,”’ and that these characteristics
“lead[] to recklessness, impulsivity, and heedless risk-taking.""®

e The Supreme Court has described youth as “more than a chronological
fact” - but “a time of immaturity, irresponsibility, impetuousness[,] and
recklessness.”"’

YOUTH ARE VULNERABLE

The Supreme Court has recognized that youth are marked

by “vulnerability and comparative lack of control over their
immediate surroundings,”'® and that they are “more vulnerable
or susceptible to negative influences and outside pressures,”"”
“including from their family and peers,”?® and “lack the ability to
extricate themselves from horrific, crime-producing settings.”

CHILDREN GROW AND CHANGE

Developmental differences make youth more deserving of
rehabilitative treatment and programming, and make the
stark isolation and cruel deprivations of solitary confinement
particularly disproportionate and punitive:

e The Supreme Court has acknowledged that the transitory
nature of adolescence has important consequences for
how youth are treated. The Court has described how youth
“struggle to define their identity,”?? and have a “capacity for
change,” and that they are therefore “in need of and receptive
to rehabilitation.”?® Indeed, the Court has stated that the
“signature qualities” of youth are all “transient.”? The Court
recognized that these characteristics make youth particularly
receptive to rehabilitation.?

SOME YOUTH ARE PARTICULARLY VULNERABLE

The individual vulnerabilities of certain youth, or subclasses
of youth, make the counter-therapeutic and anti-rehabilitative
practice of solitary confinement cruel and unusual:

e The Supreme Court has suggested the importance of taking
into account, “the family and home environment that surrounds
[youth] - and from which [he or she] cannot extricate [his or
her] self - no matter how brutal or dysfunctional,”? in analyzing
culpability. The Court has explicitly discussed “physical abuse”
and “neglect,”? as well as “family background” and “immersion
in violence"? as legally significant individual circumstances
for youth that are relevant to decision-making in the criminal
justice context.

e The Supreme Court has also explicitly discussed “regular use of
drugs and alcohol” (in a family environment with a parent who
“suffered from alcoholism and drug addiction”)? as a legally
significant individual circumstance relevant to youth decision-
making in the criminal justice context.

e While the Supreme Court did not explicitly discuss youth with
disabilities in its recent cases on sentencing, the Court has
pointed to a history of suicide attempts® as a legally significant
individual circumstance relevant to decision-making in the
criminal justice context. This suggests the importance of
broader consideration of the individual characteristics of youth
with mental health problems and other disabilities.*’

CONCLUSION

The constitutionality of solitary confinement of youth cannot be
considered without reference to the developmental differences
between youth and adults and the individual vulnerabilities of
young people. The physiological and psychological realities of
adolescence have been incorporated into the recent jurisprudence
of the Supreme Court in reference to youth. The Court’s reasoning
in these cases suggests that strong arguments can be marshaled
in support of viewing the solitary confinement of children

as a violation of the constitutional protections of procedural

and substantive due process and against cruel and unusual
punishment.
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