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' Re: Application of t'h'eAW;zr Crimes Act, the Detainee Treatment Act, and Cormon Article 3 -

of the Geneva Conventions to Certain Techniques that May Be Used by the CIA in the
T - Interrogation of High Value al Qaeda Detainees :

' the CTA applied what the President described as an “alternative set of procedures™ - and what the -
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""" Executive Branch intecnally hs reforred o as “eabioed interrogation techniques.” These.
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- part of the appli
constituted a “conflict not of aa international ch :
- President’s prior determination that Common Article 3 does not app

- condemned, Common
. have iterpreted ina manner that might subject Baited States intelligence personnel to
_ * unéxpected, post hoc standards for the
- significance of any disagreement over

- Common-Article 3 a federal crime.

- of the Convention Against Totturé and Other
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" Prior to the Presi

" custody were moved from the secret location or |
. “transferred to the custody of the Department of Defense at

Bay, Cuba; no detainees then remained
CIA expects to detain further highi valu

and it proposes to have six interrogation techniques availab
has determined that these six techniques are the minimum necessary

dent’s announcement on September 6, 2006, fourteen detainees in CIA-

ocations where they had been held and were
the U.S. Naval Base at Guantanamo

in CIA custody under this program. Now, however, the
e detainees who meet the requirements for the program,
le for use, as appropriate. The ClA
to maintain an effective

program designed to obtainr critical intelligence.’

The past eighteen moniths have

' -‘a;:;plicable to the armed conflict with al Qaeda. The Deétainee Treatment Act (“DT.
5, bars the imposition of “the cruel, unusual, for]

President signed on December 30, 200
inhumane treatment or punishment pro

" to the United-States Constitution™ on.anyone i
regardless of location or nationality. The Presi

witriessed significant changes in the legal framework
) “DTA”), which the -

hibited by the Fith, Eighth, and Fourteenthi Amendments
a the custody of the United States Government,
dent had required United States personnel to

follow thit standard throughout the world as a matter of policy prior to the enactment of the

"DTA: the DTA requires compliance as a matter of law.’

Ot June 29, 2006, the Supreme Court decided Hamdan v. Rumsfeld, 126 S
(2006), holding that the military commissions establi
_combatants were not consistent with the law of war, which at the time
of the Uniform Code of Military Justice. 1 ( .
cable law of war, the Court stated, because the armed conflict with al Qaeda
‘ aracter.” : The Court’s ruling was contrary to the .

.Ct. 2749
shed by the President to try unlawful enemy

Common Article 3 of the Geneva Conventions wasa

ly to an armed conflict

‘acioss national boundaries with an international terrorist organization such as al Qaeda. See

-Memorandum of the President for the National Security ,Com_lcil, Re:

Humane Treatment of al

Qaeda and Taliban Detainees at 2 (Feb: 7, 2002). -

“The Supremé Court’é decision

- .

ébh@ingthc; applicability of Common Article 3

-introduced a légal standard that had not previously applied to this-conflict and had only_rareiyl
been interpreted in past conflicts. ‘While directed at conduct that :
Asticle 3 contsins several vague and ill-defined terms that some could

is egregious and universally

ir_bondpd. ‘The War Crimes Act magnified the
the meaning of these terms by making a violation of

ore enactment of the DTA that the six-

herein complied with the sibstance of U.S: obligations under Article 16

' Inhaman of Degrading Treatmext, 1465 UN.T.5. 85 (“CAT"). See
;MmmmmJoMAmmsm«Dmem~mﬁdwmmq, from Steven G, - . oL -

oo Bmdblny,Piins;ipalDepﬁtyAsisgmnAﬂomcyGénﬂaLOfﬁceot’; : ;

;. " Obligations Under Article 16 of the Convention Against Tortyre to Certain Technitjies that May Be. Used in the .

.Interyogation of High Value ol Qaeda Detainees (May 30,2005).. " . S :
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- The Pr&eident»wcjrked with Congress in the wake of the Hamdan decision to provide clear
 legal standards for U.S. personne! detaining and interrogating terrorists in the armed conflict
. with al Qaeda, an objective that was achieved in the enactment of the Military Commissions Act
of 2006 ("MCA™). Of most relevance here, the MCA amended the War- Crimes Act, 18 U.S.C.

id § 5(32 and expressly provided that the President may issue an interpretation of the Geneva
.- Conventions by executive order that is “anthoritative . . . a5 a matter of United States law; i the
" same.manner as other administrative regulations.” 14 § 6(). . - o . '

R This memorandum applies these riew legal developments to the six interrogation

.- -techniques that the CIA proposes to use with high value al Qaeda detainees.? Part [ provides a

" -, bref history of the CIA detention program as well as a description of the program’s procedures,

- . safeguards, and the six enhanced techiniques now proposed for use by the CIA. Part [T addresses .
the newly amended War Crimes Act and concludes that none of its nine specific criminal

_ K ’Thmmemmndumwdrmmemmphamedmcmxpmposedmﬁumganmmhmqmmmmem
* statutes and one treaty provision at isse; Wepreviquslyhaveconcludedthatthwéteéhniqus do not violate the
Tederal prohibition on torture, codified at 18U.S.C. §§ 2340-2340A. See Memorandum for John A. Rizzo, Senior
WMWWMgmwAgmq,ﬁomsmmGBmdbmdendpﬂDepmyMﬁm
- Attomey General, Office of Legal Counsél, Re- Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques that
o ; on of a High Value al Qaeda Detainee (May 10, 2005) (“Section 2340 Opinion™; see
-~~'alsq1\demmp.ndnmr‘orJolmA.vRizo, Seuior Deputy General Courisel, Central Intelligence Agency, from Steven G.
- Bradbuty, Principal Deputy Assistant Attomey General, Office of Legal Counsel, Re: Application of 18 ~ '
: i : of High Valué al Qaeda

- '4ata Conditions ofConﬁneineigtome&aMﬂ‘elligéxaL{gbzqFadﬂﬂa (Ang. 31, 2006); Letia ‘A. Rizzo,
ﬁAﬂiDgGmmlW‘Cmnmmuﬁm-Agmcy,MSWQG.BnMy.MgMﬁmmAMmqm .
Office of Legal Counsel, Re: Application “Comirion Article 3 to Conq?ﬁong’qf Corifinement at CIA Facilities -

- ‘(Aug 31, 2006):

‘that the CIA will not detain‘in this Progiam any person who is a prisoner 6f war under Articie 4 of the Third Geneva

A Convention Relative o the Protection of Prisoners of War ;6 U.S.T. 3316 (Aug. 12, 1945) (“GPW")wraperson * . .
covcmdby,A;ﬁc_le'tfofthedethGmcuConvmﬁoanaﬁvp_mthelflbtw'ﬁonbfﬁvﬂianPempsinTm’of :

T Wa6UST. 3516 (Ang:12; 1929) ("BEV"), and thils the provision of the Géneva Comventions otherthan . ..
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A offensés prohibits the six techniques as proposed to be employed'by the CIA. InPart III, we :
loyed would satisfy

consider-the DTA and conclude, that the six techniques as proposed to be emp
its requirements. The War Crimes Act and the DTA cover a substantial measure of the conduct
_prohibited by Common Article 3; with the assistance of our conclusions in Parts II and I1I,

Part IV explains that the proper interpretation of Common Articlé 3 does not prohibit the United
States from employing the CIA’s propased interrogation techniques.

 To'make that detérmination coriclusive under United States law, the President may
exercise his anthority under the Constitution and the Military Commissions Act to issue an
executive order adopting this interpretation of Common Article 3. We understand that the
President intends to exercise this authority. We have reviewed his proposed executive order:
The executive order is wholly consistent with the interpretation of Common Article 3 provided
herein, and the six proposed intérrogation techniques comply with each of the executive order’s
terms. - . -
S o : : . - ' , oy
L (b)(3) NatSecAct '

. TheCIA’s ‘authori'ty to operate its proposed detention-and interrogation proggam is
‘_‘cgmainﬂin the President’s September 17, 2001, Memorandum of Notification,

| [ Although the CIA’s detention program was temporarily
emptied in early September 2006, that Memorandum of Notification bas not been suspended by" -

“the President and continues to.authorize the CIA to operate a detention program in accordance
with the terms of the memorandum. - oo : :

A
" ‘The CIA riow proposes to operatc linited-detention diid irterrogation program pursuast
“fo the authority granted by the President in the Memorandum of Notification. The CIA does not. ‘

. intend for this program to-involve long-term detention, or to serve a purpose similar to that of'the.
" 11.8.Naval Basé at Guantanamo‘Bay, Cuba, which is in part to,détain dangerous enemy -
- combatints, who continue to pose a threat to the United States, until the end of the armed . .

. conflict with al Qaeda or until other satisfactory afrangements can be made. To the contrary, the

" CIA currently intends for persons introduced inio the program to be detained only so long asis
.- necessary to obtain the vital intelligence they may possess. Once. at end is accomplished, the -
-+, . CIA intends to transfer the detainee to the custody of other-entities, including in some cases the’
 United States Department of Defense.” e

_"Ihisfbnﬁu!aha#fmnfoﬂdwedWith;cgarﬂmm;pm‘lgliinmé{swdy'gincétﬁe.mm‘s. :
- Septe _‘.5,2m.m§mm¢.mmmmmmm@@gy'umma The ClIA took . -
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 program, from March 2002 until today, ]
" program. Of those 98 detainees, the CIA has only used enhanced techriques with a total of 30; .

» highi value information, enhanced techniques would : efir
methods have beea inéffective or unjess the imminence of a potential attack is believed nat to

S e T 5 (6)(3) NatSecAct
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Thé group of persons to whom the CIA may apply interrogation techniques is also

- -limited: Under the terms of the Memorandum of Notification, only those whom the CIAhasa
 reasonable basis to believe “pose a continuing, serious threat of violence or death to U, S. persons

and interests or who are planning terrorist activities” may be detained." 'Even'as.td"'(b)@) NatSecAct

detainees who meet that standard, however, the CIA does not Ppropose to use enhanced

. interrogation techniques unless the. CIA has made three additional determinations. First, the CIA
. must conclude that the detainee is a member or agent of al Qaeda or its affilistes and is likely to
- possess critical intelligence of high value to the United States in the Global War on Terror,as
* Turther described below: Second, the Director of the CIA must determine that enhanced .
" intefrogation methods are needed to obtain this crucial information because the detainee is- .
E ~ withholding or manipulating: intelligence or the threat of imminent attack leaves-insufficient time
. for the use of standard questioning. Third, the A

enhanced techniques may be used with a
‘particular detainee only if in the professional judgment of qualified medical personnel, there are
no significant medical or psychological contraindications for their use with that detainee,

- L

the CIA has had custody of a totai of 98 detainees in the -.

The CIA has told us that it believes many, if not all, ‘of those 30 detainees had received training

in the resistance of interrogation methods and that al Qaeda actively seeks information regarding
" U.S. interrogation methods in. order to enhance that training. o '

2
The CIA has informed us that, even wnhregard todetamees whoa.rglbelievéd. to mm
not be used unless normal debriefing

allow sufficient time for the use of other methods. .Evenrunder the latter circumstance; the
detainee will be afforded the Opportunity to answer questions before the use of any enhanced

“techniques.. In'either case, the on-scene interrogation team must determine that the detainee is .

withholdinig or mariipulating information, “The ; gation team thenr develops a written

B interrogation plan Any interrogation plan that would iivolve the use of enhianced: techniques - »

% custody of ‘sbd dl-Hadi a1 ragi Decemiber 2006. CIA offcals qiestioned it —ai bised o an iidividualized
Jee asmmofneed—dldnumployanymbanmdmanganmmbmqusdmnghsqmm& On Aprl 26,
C. zm,mcaAplawdﬂ—HadiinmdmsgodyofmeDépmem:ofdesa L . e T

) * The CIA inforsis us that it curreatly vicws mnofmfoxmaﬁomgammgmemumfmm

T £30261
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must be perSonaﬂy reviewed and apprdved by the Director of the Central Intelligence Agency.
Each approval would last for no more than 30 days. -

3.

S The third significant precondition for use of any of the enhanced tecliniques is a careful
. “evaluation of the detainee by medical and psychological professionals from the CIA’s Office of
Medical Services (“OMS”). The purpose of these evaluations is to ensure the detainee’s safety at
" all times and to protect him from physical or mental harm.. OMS personnel are not involved in
the work of the interrogation itself and are present solely to ensure the health and the safety of
'the detainee, The intake evaluation includes “a thorough initial medical assessment . . . witha
complete, documented history and a physjcal [examination] addressing in depth any chronic or
previous medical problems.” OMS Guidelines on Medical and Psychological Support to
*Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (“OMS Guidelines™). In
addition, OMS personnel monitor the detainee’s condition throughout the application of -
-enhanced techniques, and the interrogation team would stop the use of particular techniques or
halt the interrogation altogether if the detainee’s medical or psychological condition were to-

_ indicate that the detainee might suffer significant physical or mental harm. See Section 2340

" Opinion at 5-6. Every CIA officer present at an interrogation, including OMS personnel, has the

. " - authority and responsibility to stop a technique if such harm is observed.
B.
; . The proposed interrogation techniques are only one part of an integx'aied'detention and
interrogation program operated by the CIA. Thé foundation of the program is the CIA’s
kngwledge of the beliefs and psychological traits of al Qaeda members. - Specifically, members -
_ofal Qaeda expect that they will be subject to no more than verbal questioning in the hands of -
. the United Statés, and thus are trained patiently to wait out U.S. intesrogators, confident that they
.~ can withstand U.S, iriterrogation techniques. At thie same time, al Qaeda operatives believe that °
. they are moralty permitted to reveal information once théy have reached a certain limit of
+ discomfort. The program is designed to dislodge the detairieg’s expectations about how he will
- be treatedin-U.S. custody, o create a situation in which he feels that be is sot in control, and to
. establish a relationship of dependence.on the part of the detainee. Accordingly, the program’s
" “intended effect is psychological; it is not intended to extract information through the imposition.
-.'of physical pain. A . A
~© ' Inthisregard, the CIA generally does not ask questions during the administration of the
+ techniques to which the CIA does not alréady know the answers. 1o the extent the CIA :
. questions detainees during the administration of the techniques, the CIA asks for already known.
" information to gauge whether the detaineé has reached the point at which he believes that he is ‘
no longer required to resist the disclosure of accurate information. When CIA personnel, in their
professional judgment, believe the detainee has reached that _pdnt,‘the-CIA.v«jduld'di.*iconﬁnue' C
use of the technjques and debrief the detainee fegarding matters on which the CIA ismot. = .~

. ‘definitively informed. This approach highlights the inteaded psychological effects ofthe -

' techniques and reduces the-ability of the detaince to provide false information solely as a means. a
" to discontinue their application. ‘ Lo L ‘
| ' wonmensE e SO P
' 6 . (b)) .- D
~ (b)(3) NatSecAct
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-many years in SERE training.

_-will apply the techniques in accordance with théir authorized and intended use.

" intérrogation techmiqiues prior ta thie enactmeat of the DTA.
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. - The CIA has designed the techniques to be safe. Impofta"ntly, the CIA did not create the
proposed interrogation techniquies from whole cloth. Instead, the CIA adapted each of the ‘
techniques from those used in the United States military’s Survival, Evasion, Resistance, and
Escape (“SERE”) training. The SERE program is designed to familiarize U.S. troops with

- Interrogation techniques they might experience in enemy custody and to trzin these troops to
-resist such techniques. The SERE program provided empirical evidence that the techniques as

used in'the SERE program were safe. Asa result of subjecting hundreds of thoasands of military
personnel to vaﬁaﬁon;'of the six techniques at issue here over decades, the military has a long
experiénce with the medical:and psychological effects of such techniques. The CIA reviewed

 the military’s extensive reports concerning SERE training- . Recognizing that a detainee in CIA

custody will be in.a very different situation from U.S. military personnel who experienced SERE
training, the CIA nonetheless found it important that no significant or lasting medical or
psychological harm had resulted from the use of these techniques on U.S. military p_ersonncl over

. ‘All of the techniques we discuss below would be applied only by CIA personnel who are
highly trained in carrying out the techniques within the limits set by the CIA and described in
this memorandury. This training is crucial—the proposed techniques are not for wide = -

application, or for use by young and untrained personnel who might be more likely to misuse or

E

| .abuse them. The average age of a CIA interrogator authorized to apply these techniques is 43,
. - -and many possess advanced degrees in psychology. Every interrogator who would apply these . -~
- enhanced techniques is trained and certified in a course that lasts approximately four weeks, o

which includes mandatory knowledge of the detailed interrogation guidelines that the CIA has ‘
developed for this program. This course entails for each interrogator. more than 250 hours of

training in the techniques and.their limits. An interfogator works under the direct supervision of

experienced personnel before he is permitted principally to direct ad interrogation. Each
interrogator has been psychologically screened to minimize the risk that an interrogator might

- misuse any technique. . We understand from you that these procedures ensure that all -

interrogators understand the design and purpose of the intérrogation techﬁiqucss‘_an_d that they -

~ TheCIA. propos&s‘-tb use two categories of enhanced interi:o,ghﬁoﬁ technigues:

e .c..:é’nc'litioning techniques and corrective techniques. The CIA has determined that the six »
.+ techniques we describe below are the minimum necessary to maintain an effective program for.
- - obtaining the type of critical intelligence from a liigh value detainee that the program is designed

to elieit. .

_ ’mmbmgmmmmépwwmmmmmmmmmwm S
'me,mmiﬂ@maMMmIpmmd‘MwWMgﬁ@cdemﬁw_ .
e.ltobesa'fe,athhisOﬁcefmmd’th,emtnbe'lawﬁ:lunderthéthm—appﬁc_ablelcgalicginiw.(Lz,bderéthcﬁ O

:. venscimedt of the DTA and the MCA and the Supreme. Coust’s decision in Hamdar). See supraatnd. Youbave - .
mfoxmedusthattheCIAssubsequmtexpmcnccmoonducunglhepmgxmhasconﬁrmedﬂlatmdgmm T

o 2 BT (0283
7 (b)(3) NatSecAct - {'00263
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L Condmorung teclzmques

You have informed us that the proposed condmomng techniques are mtegral to the
program’s foundational objective—to convince the detainee that he does not have control over
his basic human needs and to bring the detainee to the point where he finds it permissible,

-+ . consistent with his.beliefs and values, to disclose the information he is proteenng You have also

told us that this approach is grounded in the CIA’s knowledge of al Qaeda training, which
" authorizes the disclosure of information at such a point. The specific conditioning techmques at
issue here are dletary mampulanon and extended sleep deprivation. ‘ .

S Dletary mmzpulatton would involve substituting a bland, commercial liquid meal for a
detainee’s normal diet. As a guideline, the CIA would use a formula for calorie intake that

" depends on a detainee’s body weight .and expected level of activity. This formula would ensure
that calorie intake wdl always be at least 1,000 kcal/day, and that it usually would be - .

* - significantly higher.® By comparison, commercial weight-loss programs used within the United.

- States commonly limit intake to 1,000 kcal/day regardless of body weight.- CIA medical officers -

* ensure that the detainee is provided and accepts adequate fluid.and nutrition, and frequent ~

monitoring by medical personnel takes place while any detainee is undergoing dietary

manipulation. Detainees would be monitored at all times to. ensure that they do not lose more

" than ten percent of their starting body weight, and if such weight loss wete to occur, application

of the technique would be discontinued. The CIA also would ensure that detainees, ata

. - minimum, drink 35 ml/kg/day of fluids, but a detainee undergomg dleta.ry mampulanon may
" dnnk as much water ashe reasonably p]easw ’ h

~ . . Extended sleep deprlvatzon would involve keepmg the detainee awake continuously for
“up to 96 hours, Although the application of this technique may be reinitiated after the detainee is -
‘allowed an opportumty for at least eight uninterrupted hours of sleep, CIA guidelines provide -
- thata detainee would not be subjected to more than 180 hours of total sleep deprivation during
one 30-day period.” . Interrogators would employ. extendéd sleep. deprivation primarily to weaken -
. - adetainee’s resistance to interrogation. The CIA knows from statements made by al Qaeda .
. meémbers who have been interrogated that al Qaeda operatives are taught in training that it is-
. consistent with their beliefs and values to coopérate with interrogators-and to disclose -
- “information orice they have miet the limits of their ability to resist. Sleep deprivation is' eﬂ‘ectxve
- in safely mducmg ﬁitxgue as one means tobnng such operatxves to that pomt .

‘ "IheCIAgmudlytbﬂowsasagmddmaalmmmnrcmmomekaday+10kmUkym This
quamtywmlnphedbyuforamdenBryacuvnyladeforamodamamtylcch Regardless of this

g - formula, the recommended minimum calorie intake is 1500 kcal/day, and in no cvent is the detainee allowed to
* " receive less than 1000 kcal/day. 'Ehegmdehnealmnmbforadetameewhowughslwpounds(appmmatdy

’ 68kilogams)wouldthcmfombenaﬂyISOOkadzyfmsedmyacuvnyandmndbemorethanz,zoo
.-Ecal/dayformodmacuvuy o N _ .. .'

' ’mthsmammdumweaddrmomthehwmlmofapcnoddwmmﬂwpmofm

B xﬂomthan%homs. ShmﬂdtthIAddummeﬂmumnldbemxyfortthnwdfmeCIAwapprmm

o Mmofthatpmodwnhmpeumammlmdemneqmwawmldmdemmwgmdanceonthe .
~apphwnonoftheapphmblelcgalsmdaxdsmmsfaasofﬂntpaxUWIanzsa : . ,

| N 100284
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' The CIA uses physical restraints fo prevent the detainee from falling asleep. The-
 detainee is shackled in a standing position with his hands in froit of his body, which prevents
* . him from falling asleep but allows him to move around within a two- to three-foot diameter area.
he detainee’s hands are generally positioned below his chin and above his heart.® Standing for
such an extended period of time can cause the physical effects that we describe below. We are
‘told, and we understand that medical studies confirm, that clinically significant edema (an
.excessive swelling of the legs and feet due to the building up.of excess fluid) may occur after an -
extended period of standing; Due to the swelling, this condition is easily diagnased, and medical
personnel would stop the forced standirig when clinically significant symptoms of edema were
- recognized. In addition, standing for extended periods of time produces muscle stress.. Though
* this condition can be uncomfortable, CIA medical personnel report that the muscle stress '
associated with the extended sleep deprivation technique is not harmful to the détainee and that * - -
+ detainees in the past have not reported pain. ‘ ' T N '

L The detainee would not be allowed to hang by his wrists from the chains during the
‘administration of the technique. If the detainee were no longer able to stand, the standing
component.of the technique would be immediately discontinued. ‘The detainee would be

- monitored at all times throiigh closed circuit television, Also, medical personne} will conduct.

.. frequent physical and psychological examinations of the detainee dunng application of the

.. Ofnormal sleep, See Section 2340 Opinion at 40.

technique.” .

: ‘We understand that detainees undergoing extended sleep deprivation might experience -
“unpleasant physical sensations from prolonged fatigue, including a slight drop in body '
temperature, difficulty with coordinated body movement and with speech, nausea, and blurred
vision.” ‘Section 2340 Opinion at 37; see also.id, at 37-38; Why We Sleep: The Functions of
Sleep in Humans and Other Mammals 23-24 (1998). Extended sleep deprivation may cause.

- diminished cognitive functioning and, in a few isolated cases, has caused the detainee ta
: experience hallucinations. Medical personnel, and indeed all interrogation team members, are
. instructed to stop the use of this technique if the detainee is observed to suffer from significant
- impairment of his mental functions, inchiding hallucinations. We understand that subjects
" deprived of sleep in scientific studies for significantly longer than the CIA’s 96-hour limit on
© continuous sleep deprivation generally.returi to fiormal neurological functioning with one night

S L Because reledéing a detainee from the shackles to utilize toilet facilities would presenta
- significarit security risk and would interfere with the effectiveress of the technique; a detainee - ‘

L 'Thg.mmgaxusmismmassmﬁngmcdo&onme96-honr.iﬁix’ixformepx'oposeasmp
deprivation techirique. Simﬂmiy..vﬁmmmthe_ovaﬂl'deepdepdvaﬁmﬁmnoflsommemdos_nm

’ "..applythpsha&iggppgedumfwmmﬂmpgmm!oflsdmmow304¢paiod~j . .

.. ? If medical persqnnel determine, based on their professi ionz! judgment, that the detainee’s physical . -
o .wndiﬁmdoanmﬁqmmﬁnmmmmm_pﬁod,mﬁadmwop&pmwcdmplica’tionsﬂom
: u;a_hpdofsl,eepdepﬁvaﬁm=Undathmmano¢medmm'woumbéshaddth@amu-smokmvefor '

" suppatin i ghiswqugbutgfmﬂ:ﬂidmtwidthfotﬁmwk@'hﬁmm@ S
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undergoing extended sleep deprivation frequently wears a disposable undergarment designed for
 adults with incontinence or enuresis. The undergarments are checked and changed regularly, and
the detainee’s skin condition is monitored. You have informed us that undergarments are used
solely for sanitary and health reasons and not to humiliate the detainee, and that the detainee will
. wear clothing, such as a pair of shorts; over the under-garment during application of the '
" technique. - o C ' :
2. Corrective techniques

- Corrective techniques entail some degree of physical contact with the detainee.
- Importantly, these techniques are not designed to inflict pain on the detainee, or to use pain to
. obtain information. Rather, they are used “to correct (or] startle.” Background Paper at 5. This
- category of techniques, as well, is premised on an observed feature of al Qaeda training and
mentality—thé belief that they will not be touched in U.S. custody. Accordingly, these
. techniques. “condition a detainée to pay attention to the interrogator’s. questions and . . . dislodge
expectations that the detainee will not be touched” or that a detainee can frustrate the . :
interrogation by simply outlasting or ignoring the questioner. Section 2340 Opinion at 9. There
are four techniques in this category. o ‘ ' : '

_ The “facial hold” is used to hold a detainee’s head temporarily immobile during -~
. interrogation. One open palm is placed on either.side of the individual’s face. The fingertips are.
kept well away from the individual’s eyes. The facial hold is typically applied for a period of -
"only 2 few-seconds. - . S - -
- The “attention grasp” consists of grasping the individual with both hands, one hand on
each side of the collar opening, in a controlled and quick motion. In the same motion as the
- grasp, the individual is drawn toward the interrogator. The interrogator uses a towel or other
collaring device around the back of the detainee’s nieck ta prevent any whiplash from the suddea
motion. Like the facial hold; the attention grasp is typically applied for a period.of only a few
_ seconds. ’ C : . - - . Lo
".7 * The*“abdominal slap” involves the interrogator’s striking the abdomen of the defainee -
with the back of his open hand. The interrogator must have no rings or other jewelry on his heid = -
** orwrist. The interrogator is positioned directly in front of the detainee, no more than 18 inches -
. ‘from the detainee. With his fingers heid tightly together and fully extended, and with his palm
‘toward his own body, using his elbowras-a fixed pivot point, the interrogator slaps the detaineein ..
" the detainee’s abdomen. The interrogator may not usé a fist, and the slap must be delivered L
above the navel and below the stermum. -~ - o : o '

.. .- ‘With'the “insult (or facial) slap,” the intérrogator slaps the individual’s face with fingers
" slightly pread. The hand makes contact with the area directly between the fip of the individual’s
. chin and the bottom of the corresponding earlobe. The interrogator thus “invades” the -
J+ - individual’s “personal space.” We understand that the purpose of the facial slap is to induce -
- shoék or-surprise. Neither the.abdomipal slap nor the facial slap is used with an intensityor -

" frequency that would cause significant pii'or hariirto the detaines.
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- Medical and psychological personnel are physically present or otherwise observing
. whenever these techniques are applied, and either they or any other member of the interrogation
+ -~ team will intervene if the use of any of these techniques has an unexpectedly painful or harmful
psychological effect on the detainee. ' R .

. * ® %k

, In the.analysis to follow, we consider the lawfulness of these six techniques both |
individually and in combination. You have informed us, however, that one of the techniques—
sleep deprivation—has proven to be the. most indispensable to the effectiveness of the '
interrogation program, and its absence would, in ail fikelihood, render the remaining techniques
of little value. The effectiveness of the program depends upon persuading the detainee, earlyin
the application of the techniques; that he is dependent on the interrogators and that he lacks . -
control over his situation. Sleep deprivation, you have explained, is crucial to reiriforcing that
~ the detainee can improve his situation only by cooperating and providing accurate information,
-The four corrective techniques are employed for their shock effect; because they are so carefully
. limited, these corrective techniques startle but cause no significant pain. When used alone, they
 ~quickly lose their value. Ifthe detainee does not immediately cooperate in response to these
techniques, the detainee will quickly learn their limits and. know that he can resist them. The
* CIA informs us that the corrective techniques are effective only when the detainee is first placed
'in-a baseline state, in which he does not believe that he is in control of his surroundings. The
. conditioning technique of sleep deprivation, the CIA. jnforms us, is the least intrusive means
-available to this end and therefore critical to the effectiveness of the interrogation program.

L _ ~ The War Cnmes Act proscribes nine.criminal offenses in an armed conflict covered by
Common Articlé 3 of the Geneva Conventions."? See 18 U.S.C. § 2441(c)(3): To list the

' . prohibited practices is to underscore their gravity:. torture, cruel and inhiman treatment,

B . offeases,

.Vp.aform‘ix'lg biological experiments, murder, mutilation or maiming, intentionally causing serious
. bodily injury, rape, sexjal assault or abuse, and the taking of hostages.. .. - o

" - We need not undertake in the present memorandum to iriterpret all of the offenses set
-, -forth in the War Crimes Act. The CIA’s proposed techniques do not éven arguably implicate six- -
+ of these offenses—performing biological experiments, nrder, mutilation or maiming, rape, .~
* ‘sexual asganlt or abuse, and the taking of hostages. ‘See 18.U.5.C. §§ 2441(d)(1XC), (D), (E);
+(G),(H), 20d(T). Those six offénses borrow from existing federal criminat Iaw; they have well- -
defined meanings, and we will not explore them in depth here.!! - -

o ~'-l°m.AMAﬁo£ncysGenex.alforNaﬁqnalSednityaﬁdforthét}imhialmviﬁqnhmmviéwﬁaﬁd'-' :
. wnmmmhnwsmmmdmegmaﬂkgalm&apphmbbmﬂmdmqu(hmsm .o

3o Alikongh the War Critues Aét defines ffsnses under the Genera v Comventicns,  is our domestc fawthat
" guides the interpretation of the Act’s statutory terms. Congress has provided that “no foreign or intemational source'

N . of law shall g@b‘&b@smranuédfdgﬁsig@m&Mofmuwsw'@_Mmuhmﬁm.- |

11 "oy . L
(DX(3) NatS@aAmtcnei - United States ates #000324

08/31/2016



" -As we explain below, our prior interpretation o

" 4nhumane treatment prohibited by Common Article 3

Case 2:15-cv-00286-JLQ Document 174-22  Filed 05/22/17

S : (b)) o
| RN [WGEQBA  (b)(3) NatSecAct
Some features of the three remaining offenses—torture, cruel and inhuman treatmient, and
intentionally causing serious bodily injury—may be implicated by the proposed téchniques and
so it is necessary for us to examine them. Even with respect to these offenses, however, we
conclude that only one technique—extended sleep deprivation—requires significant discussion,
although we briefly address the other five techniques as appropriate;12 :

~ First, the War.Crimes Act prohibits torture, in 2 manner. virtually identical to the
 previcusly existing federal prohibition on torture in'18 U.S.C. §§ 2340-2340A. See 18 U.S.C. -
§ 2441(d)(1)(A). This Office previously concluded that each of the currently proposed six
techniques, including extended sleep deprivation—subject to the strict conditions, safeguards,
" and monitoring applied by the CIA—does not violate the federal torture statute. See
" - Memorandum for John'A. RizZo, Senior Deputy General Counsel, Central Intelligence Agency, -
“from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
. Counsel, Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques That May Be Used in .
the Interrogation of a High, Value al Qaeda Detdinee (“Section 2340 Opinion”) (May 10, 2005).
, f the torture statute resolves not only the proper
. - interpretation of the torture prohibition in the War Crimes Act; but also séveral of the issues
- presenited by the two other War Crimes Act offenses atissue. - S '

. Second, Congress created a new offense of “cruel and inhuman treatment” in the War ‘
. Crimes Act (the “CIT offense”). This offense is directed at proscribing the “cruel treatment” and
. ] of the Geneva Conventions. ‘See GPW Art..
3 9§ 1, 1¢a): In addition to the “severe physical.or mental pain or suffering” prohibited by the
torture statite; the CIT offense reachies the new category of “serious physical or mental pain or
suffering.” The offense’s separate definitions of mental-and physical pain or suffering extend.to -
" a wider scope of conduct than the torture statute and raise two previously unresolved questions

. when applied to the CIA’s proposed techniques. Th first issue is whether, under the definition

.of “serious physical pain or suffeting,” the sleep deprivation technigue intentionally inflicts a

: -be expected to acconipany the CIA’

“bodily injury that involves . . - a significant impairment-of the function of a bodily:member . . . -
or mental faculty,” 18 U.S.C. § 2441(d(2)D), due to the mental and physical conditions that can
bee s proposed téchnique. The second question, is: whether, under
. the definition of “’serious mermtal pain or suffecing,” the likely mental effects of the sleep * '
-~ deprivation technique constitute “serious and non-transitory meatal harm.™ Under the .
procedures and safeguards proposed to be applied, we answer both questions in the. negatiye:

Act. MCA § 6(a)(2). In the context of
forth definitions under the War Crimes

 ehimerating grave breaches oqu'Arﬁdes in the War Crimies
) j.cons(minngmmanrtideS,-howcva,wedoﬁndMCongx&mssa i
‘Act that mfpﬂyconsiswnwithtlie.mdustandingoﬂhenmbtmmﬁgaedmsuch

| . infraat 5152, 61:64.

. ‘extent to which those, techniques implicate the War Crimes Act merits some considesation. As we explain at varios
points below; hoiveve; the mildness of thiese feckmiques and the procedures undér which they dre used leave thew. -

. -7 Gutside the scope of the War Crimes Act.
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. Third, the War Crimes Act prohibits intentionally causing “serious bodily injury” (the
., “SBIoffense”). The SBI offense raises only one additional question with regard to the sleep
4 deprivation technique—whether the mental and physical conditions that may arise during that
technique, even if not “significant impairment[s]” under the CIT offense, are “protracted
" impairments” under the SBI offense. Compare 18 U:S.C. § 2441(d)2)Gv), withid -
§ 1365(h)(3)(D). Consistent with our prior analysis of the similar requirement of “prolonged
- mental harm” in the torture statute, we conclude that these conditions would not trigger the -
* " applicability of the SBI offense. o , ' S

- . - PlInthe debate over the Military Commissions Act, Members of Congress expressed widely differing
* views as to how the terms of the War CGrimes Act would apply to interrogation techniques. Irilight of these -
. divergent views, we do not re, ard the legislative history of the War Criines Act amendments as particularly
illuminating, although we note that several of those most closely involved in drafting the Act stated that the terms
- did not address any paiticular t iques. As Rep. Duncan Hunter, the Chairman of the Housé Armed Services
Committee and the Act’s leading sponsor in the House, explained: - , .

Let mebe clear: The bill defines the specific conduct that is prohibited under Common Atticle 3,
but it does not purport to idexitify interrogation practices to the eneanry or to take any particular
means of interrogation off the table. ‘Rather, this legislation properly leaves the decisions as to the
methods of interrogation to the President and to the intelligence professionals at the CIA, so that
they may caxy forward this vital program that, as the President explained, serves to gather the

' critical intelligence necessary to protect the country from another catastrophic terrorist attack.

, " 152 Cong. Rec. H7938 (Sept. 29, 2006). Senator McCain, who led Senate negotiations aver the Act’s text, similarly

e stated that “it is unreasonabl msuggmdmanjlegishﬁoncmﬂdprovidcmcqzﬁdtandauiﬂdusiveuaofwhag

g - Specific activities are illegal and which are permitted,” although he did state that the Act “will criminalize certais

. m@ogaﬁm@bﬂqmlﬁemewdh;MmhaMniqnuMmsuimmhormﬁmngednu

* beprolonged.” Id a1 510,413 (Sept. 28, 2006) Other Members, who both supported and opposed the Act, agroed
itself i

: ‘mm‘m@ﬁmmmmﬁm¢mmawmm@mg
S thweMmbersd:dnmdmmssﬂ:eddmladmfcgmxdswnhmthedAmgzm) See, e.g., id at S10,378 (statement
- OmeWam@)(mgthﬂmcmndmxinthc-_liqamdyAmendmmt,whid:wouldhawpmhibited“watdbofa;ding
L wchnques,mwmsummdudmgmohngedmwmgdeepdememmdoﬂmamﬂmam'w'mmy
opinion . . . clearly prohibited by the bill.™). But seeid at $10,390 (statement of Sen. Wamner) (opposingthe -
o KmdyAm@dmmbn.ﬁegmﬁM“&n@demﬁy&m&,awcﬁsﬁmwhm :
", Clwle don’t know what the future holds.”). See alio id at $10,384 (tatemient of Sex. Levin) (agreeiiig with Sen.
/. .“Wamer as to the prohihited techmiques); id at §10,235-36 (Sept. 27, 2006); 7d. at $10,335-36 {statemedt of Sen.
. * Durbin) (* m_he,bill.mnldmkqithqﬁne.to.ubcabdsivéin@ogaﬁmmchni@esﬁkcwa&bmdm;hdwed S
. hypgthémia,painfn{sq&spodﬂons,andpmlqnzedsleq)dq)ﬁvaﬁmv;id at H7553 (Sept, 27, 2006) {statement of
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o The War Crimes Act prohibits torture in a manner virtually identical to the general
federal anti-torture statute, 18 U.S.C. §§ 2340-2340A: o :

The act of a person who commits, or conspires or attempts to commit, an act
specificaily intended to inflict severe physical or mental pain or suffering (other
than pain or suffering incidental to-lawful sanctions) upon another person within
* his'custody or physical control for the purpose of obtaining information or a
confession, punishment, intimidation, coercion, or any reason.based on
discrimination of any kind. - - ' S

18 U.S.C. § 2441(d)(1)XA) (emphasis added). The War Crimes Act incorporates by reference the
definition of the term “severe mental pain or suffering” in 18 U:S.C. § 2340(2). See 18 U.S.C.
§ 2441(d)2)(A)."* This Office previcusly c¢ ncluded that the CIA’s six proposed interrogation
. techniques would not constitute torture under-18 U.S.C. §§ 2340-2340A. . See Section 2340
.Opinion. On the basis of new informaticn obtained regarding the techniques in'question, we
'have reevaluated that analysis, stand by its conelusion, and incorporate it herein. Therefore, we
: conclude that none of the techniques in‘question, as proposed to be used by the CIA, constitutes
- torture-under the War Crimes Act. T . ' A :

‘ ._B.‘
. The War Crimes Act defines the offense ot; “cruel or inhuman treatment” as follows: .

The act of a-person who-commits, or conspires or attempts to comumit, an act

intended to jnflict severe or serious physical or mental pain or suffering (other-

than pain or suffering incidental to lawful sanctions), including serious physical - .
- abuse, upon'another person within his custody or control: '

.”1‘8 U. SC § 244 I(d)(l)(B). 'Althoughihis offense extends to more conduct than the torture .
- - offense, we conclude for the reasons that follow that it does not prohibit the six proposed
~techniques as they are designed to beused by the CIA.. .~ ' '
-, TheCIT offense, i addition to prohibiting the “severe physical ormental painor -
suffering” covered by the torture offense, also.reaches “serjous physical or mental painor - -

: “mwmmmmanmmmmmdquwﬁmmmmmm First, .
c 'sedion23495ppﬁesonlyod!side_ﬂlqt_eﬁtbﬁalbmnduiesd'ﬂnthﬁtedShtes.-'lhcwohibiﬂononwrm'inlhe
' .,;WarOimAa,wmmmmmmega;mﬁoamnm'm,mmhwador,_ :
associaﬁmwith”-an'dmedcopﬂia?notofmmm;mqrf Second, to cunstitiite torture under the War -
. Cnmsmmmmbc“fwthepmdnbmwngUmnmaammPWmdm |
" Goercion, or any Teason based o disciimination of any kind.” See 1817.5.C. § 2441(D)ANA); see also CAT Art:1-- -
: Gmpoa'ngas;nﬁlamqnirémentfo:meuwy'sdeﬁniﬁonof:bme;‘,mmﬁﬁsm.w@gibemm“fm -
‘,'-memnposdqhmiﬁqginfomaﬁm‘aMmmm‘mmemmggfor‘modaﬁmwﬁhdCommonArtidcs o
" conflict,” so these new requireinents would be satisfied hefe.:” - - . o S
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suffering.” In contrast to the torture offense, the CIT offense explicitly defines both of the two
. key terms—*serious Physical pain or suffering” and “serious mental pain or suffering.” Before
’ turning to those specific definitions, we consider the general structure of the offense, as that
" structure informs the interpretation of those specific terms. :

‘ Ffrﬂ, the context of the CIT offense in the War Crimes Act indicates that the term
“serious” in the statute is-generally directed at a Jess grave:category of conditions than falls
within the scope of the torture offense. The terms are used sequentially, and crue] and inhuman
treatment is generally understood to constitute alesser evil than torture. See,e.g., CAT Art. 16
(prohibiting “other cruel, intuman, or degrading treatment or punishmerit which do not amount
fo torture”) (emphases added). ‘Accordingly, as a general matter, a condition would not

-constitute “severe physical or mental pain or suffering” if it were not also to constitute “serious
physical or mental pain or suffering.” : ' ' .

, Although it implies something less extreme than the term “severe,” the term “serious”
‘still refers to grave.conduct. As with the term “severe,” dictionary definitions of theterm
“serious” underscore that it refers to a condition “‘of a great degree or an undesirable or harmful .

element.” Webster’s Third Int'l Dictionary at 2081. When specifically describing physical pain,
“serious” has been defined as “Inflicting a pain or distress [that is] grievous.” Id. (explaining
that, with regard to pain, “seriotis” is the opposite of “mild™). o

. That the term “serious” limits the CIT offense to grave conduct is reinforced by the -
purpose of the War Crimes Act. The International Committee of the Red.Cross (“ICRC")
J . Commentaries describe the conduct prohibited by Common Article 3 as “acts which world
- /. public opinion finds particularly revolting > Pictet, gen. ed., I Commentaries on.the Geneva.
- - Conventions 39 (1960); see also'infra at 50 (explaining the significance of the ICRC . -
‘Commentaries in interpreting Common Article 3). Of the minimum standards of treatment
‘consistent with humanity that Common Article 3 seeks to sustain; the War Crimes Act is directed
- only at “grave breaches” of Common Article 3. See’|8 U.S.C. § 2441(c)(3). Grave breaches of .
. the Conventions represent conduct of such severity that the Conventions oblige signatories fo = -
- “provide effective penal sanctions” for, and to search for and to prosecute persons committing,
" Such violations of the Conventions. See, e.g., “GPW™ Article 129, The Conventions themselves
.~ - . .indefining “grave breaches” set forth.unambiguously serious offenses: “willful killing, torture
R : ‘or inhuman treatment, including biological experiments, willfilly causing great suffering or
.~ Serious injusy to body or health™ GPW Art. 130, In this context, the term “serious” must notbe
* . read lightly. Accordingly, tlie “serious physical or mental pain or ‘sufféring” prohibited by the
. CIT offense does not include trivial or mild conditions; rather, the offense refers to the grave -
. conduct at which the term “serious™ and the grave breach provision of the Geneva Conventions .

L ‘ u.'.S'.écongi'.the CIT offense’s structure shapw our _inte;pretaﬁén 6f ity separate pr.o_hibitions
.- -aghinst the infliction of “physical pain or suffering” and. “mentat pain or suffeging.” The CIT -
.« offénse, like the anti-torture statute, envisions two separate categories of harm and, indeed, -
- . separately defines each term.. As we discuss below, this'separation is reflected inthe: -~ ‘
ST ~;equi;gmqntthat“§a'iod§-phyqical pain or suffering” involve the infliction ofa “bodily ijury” . .
L " Topermit purely mental conditions to qualify-as “physical pain or suﬂ'ermg” would render the ~ -
e —
SR ¢ R — TeRORGBGRE®  hicnona - - .
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surplusage. Consistent with

carefully considered definition of “serious mental pain or suffering” !
d the structure of the CIT

- the statutory definitions provided by Congress, we therefore understan
- " offenise to involve two distinct categories of harm.

i The CIT offense largely borrows the anti-torture statute’s definition of mental pain or

suffering. Although the CIT offense makes two important adjustments to the definition, these

revisions preserve the fundamental purpose of providing clearly defined circumstances under

which mental conditions would trigger the coverage of the statute. Extending the offense’s
coverage to solely mental conditions outside of this careful definition would be inconsistent with
this structure. Cf. Section 2340 Opinion at 23-24 (concluding that mere mental distress is not

- enough to cause “physical suffering” within the meaning of the anti-torture statute). We
therefore conclude that, consistent with the anti-torture statute, the CIT offense separately
proscribes physical and mental harm. We consider each in tum. '

N

 The CIT offense proscribes an act “intended to inflict . . . serious physical . ... pain or,

suffering.” 18 U.S.C. § 2441(dX(1)(B). Unlike the torture offense, which does not provide an
 explicit definition of “severe physical pain or suffering,” the CIT offense includes a detailed
- definition of “serious physical pain or suffering,” as follows: ‘

[B]odily injury that involves—
, . "+ (i) a substantial risk of death; .
) ' - (ii) extreme physical pain; - , N

. . (iii) & burn or physical disfigurement of a serious, nature (other than cuts,

’  abrasions, er bruises); or .. o :

* (iv) significant loss or impairment of the function of a bodily member,
. - _organ, or mental faculty.” . B '

- Id § 2441(d)(2XD).
" .. 1inlight.of that definition, the physical coniponent of the CIT offense has two core
_ “features. Figst, it requires that the defendant act with the intent: to inflict a “bodily injury.”
" Second, it requires that the intended “bodily injury” “involve” one of four effects or resulting ~

"+ conditiops. .
.

-+ Asaninitial matter, the CIT offense requires that the defendant’s conduct be. intended to
- “inflict a “bodily injury.” The term “injuty,” depending on context, can refer to'a wide range. of
.. “harm” or discomfort. See VI Oxford English-Dictionary at 291. Thisis a term that draws. -
- _substantial meaning from the words that surrqund it. The injury must be‘bodily,” which - .
""" requires the injury to be “of the body.” I Oxford English Dictionary at 353. The term “bodily™ _
. distinguishes the “phjsical structure” of the human body from the mind; Dictionaries most - -
- closely relite:the term “bodily” to the term “physical” and explain that the word “contrasts with,

A e S S YA
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f‘bbc.lﬂy injury” to mean “physical injury to the body.” The term “bodily injury”
- serious physical pain or suffering.” To permit wholly mental distress to qualify would be to

" Case 2:15-cv-00286-JLQ Document 174-22 Filed 05/22/17

mental or 3piritual” Webster's Third Int’l Dictionary at 245. Therefore, the term “bodily

"injury” is most reasonably read to mean 3 physical injury to the body.! .

‘As explained above, the structure of the CIT offense reinforces the interpretation of
is defining .

circumvent the careful and separate definition of the.“serious mental pain or suffering” that.could

- -implicate the statute. In furtherance of this structure, Congress chose not to import definitions of
" “bodily injury” from other parts of title 18 (even while, as explained below, it expressly did so -
. for the SBI offense). This choice reflects the fact that those other definitions serve different

.. purposes in other statutory schemes—particularly as sentencing enhancements—and they
.potentially could include purely m
« criminal offenses, which provide

nental conditions. The CIT offense differs from these other
“bodily injury” as an element but do not have separate
definitions of physical and mental harm._" For example, the anti-tampering statute defines
“bodily injury” to include conditions with rio physical compenent, such as the “impairment of

' - the function of a . . . mental faculty.” 18 US.C. § 1365(h)(4). If the definition in the anti-

. --Imanner consistent with its plain meaning'and the stru
. - must look to whether the circumstances indicate an intent to inflict a

. . _suﬂ"el'ing-"_

* "the body must “invalve” one of four _ .
-merits-discussion in connéction with sleep deprivation, or.any of the CIA’s other proposed

" tampering statute were to contro] here, however; the bodily injury requirement would be
“indistinct from the required resultin

ing condition of a significant impairment of the function of a
meantal faculty. See 18 U.S.C. § 1365¢h)(4)D). Thus; “bodily injury” must be construed in a'
cture of the CIT offense. Accordingly, we
physical injury to the body
‘serious physical pain or

when determining whether the conduct in question s intended to cause *
b.

physical pain or suffering, the intended physical injury to

. Second, to qualify as-serious !
resulting conditions. Only one of the enumerated conditions

C "_"Atmedoseofthedebammmemﬂzry@mmisimAa,Smmehuddmda.wrﬁm g
- ;injmy’gddsaqepmreqtﬁrmﬁh@msthemuﬁwmaato i

7152 Cong. Rec. 510,400 (Sept. 28, 2006). We catinot rely on this exchange (whiich was not voiced on the Senate
floar) as it would render the teem “bodily ifjury” in.the statute wholly superflucus. . See, e.g,, Durican v. Wolker, 533

himself, whercin they stated that they “do not believe that the term “bodily
ist be ) constitute'serious physical pain or suffering ™

USS. 167, 174 (2001) (A} statute cught, upori the whole, 1o be 50 constraed that, i it can be preveated, no
void, or insignificant *); Plattv. Union Pacific Ry. Co., 99 U.S. 48, 58

. seatence, or word shall be superfiuous,
- (lﬂ”'(ﬂ.]edshﬁmi;p;mmed’tousenompaﬂmus_wmd&.Comts-am_toacco:dmeaning,ifposiblc,toevuy
- wodmasamen), LT AR - .

' Miny of those othé criminal statites axpressly define “bodily injuy” hrough cross-reerences o 15

 USC. §1365(). See, e.g,, 18 US:C: §§ 37(a)(1); 43(@)(4); 1130)(), 1111(c)(5), 1153@a), 1347, 21192). A
- ‘ptﬂqisimtmdétheUnhed‘SmSemmdngGiﬁddim.ﬂmshﬁmﬂadymmawtheQToﬂ'ens'einothu:
i -mmypmﬁdmspwﬁc'mmwwwa@dmwwm@dmemwy
S mwmmmommwmdmm;mmomemhme&ﬁm Se¢ US.S.G. § 1B1.1
. Application Note M. ST S [

e --WA:m ._ {'00273 .
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féchniqués: .“the significant loss or impairment of the function of a bodily member, organ, or
. mental faculty.""’ - :

The condition requires a “loss or impairment.” Standing alone, the term “loss” requires a

-“deprivation,” and the term “impairment” a “deterioration.,” here of three specified objects. See

Webster s Third Int'l Dictionary at 1338, 1131. Both of these terms, of their own force-and
 without modification, carry an implication of duration; the terms do not refer to merely

momentary conditions. Reinforcing this condition, Congress required that the “loss” or
_ “impairment” be “significant.” The term “significant” implies that the intended loss or ‘

impairment must be characterized by a substantial gravity or seriousness. And the term-draws
additional meaning from its context.” The phrase "‘significant loss or impairment” is employed to
define “seriois physical pain or suffering” and, more generally, the extreme conduct that would
constitute a “grave breach” of Common Article 3, In reaching the level of seriousness called for
in this context, it is reasonable to conclude that both duration and gravity are relevant. An
extreme mental condition, even if it does not last for 2 long time, may be deemed a “significant
impairment” of a mental faculty.. A less severe condition may-become significant only if it hasa

longer duration. :

" * " The text dlso makes clearthat not all impairments of bodily “functions™ are sufficient to
. implicate the CIT offense. Instead, Congress specified that conditions affecting three important
" types of functions could constitute a qualifying impairmeat: the finctioning of 2 “bodily
_member,” an “organ,” or a “mental faculty.” Tle meanings of “bodily member” and “organ” arg
- straightforward. For example, the use of the arms and the legs, including the ability to walk,
o ) _ would clearly constitute a “function” of a “bodily member.” “Merital faculty” is a term of art in
cognitive psychology: - In that field, “mental faculty” refers to “one of the powers or agencies
. into which psychologists liave divided the mind—such as will, reason, o intellect—and through
" the interaction of which they have endeavored to explajn all mental phenomenon.” Webster's
. " Third Int'l Dictionary at 844.. As we explain below, the sleep deprivation technique can cause a -
. temparary diminjshment in general mental acuity, bt the text of the statute requires more than
" an unspecified or amorphous impairment of mental funetioning. The use of the term “mental
faculty” requires that we identify an important aspect of mental functioning that hasbeen

. 7 The “substantial risk of death” condition. clearly does not apply to: sleep deprivatian or any of the CIA's
qtherpmpos‘edtechniqus.‘Noneofghesiqxjechniqueswmldh:volvpanqppedablydmbdﬂskofdmm B
MﬂwmmmmmmwnmmmMmmmommfmm
- -application of the techniques to that detainee. A ez, CIA procedures require termination of a technique when it

. " leads to conditioris that inciéase the risk of death, evén slightty. - - ,

< OurSection 2340 Opinion makes clear that thie “extreme physical pain” condition also does not apply here.
| $e¢ 18 U.S.C. § 2441(d)(2X(D)E). There, we intérpreted the term“severe physical pain’” in the torture statuic 1o .
. mean “extreme physical pain » I at 19 (“The st of the word ‘severe” in the statutory prohibition on tortur clearly -
.~ denotes a scnsation ar condition that is extreme in inteasity-and difficult to endare. ”); 7d.. (torture imvolves activities
" *designed to iadlict intense of extreme pain”).. On the basis of our determination that the six techniques do not . -
, " involve the imposition of “sévere physical pain,” see id. at 22-24, 31-33,35-39, we cunchide that they also do not
© .. ivolie “extreme physical pairi". And, because 1o techmique involves a visible physical aiteration or bum of auy,
-t - kind, me.mndﬂimof'abufnmdisﬁgmm'ofa'seﬁodsmm(othqmmabﬂsiong or bruises)” is also not
(b)(1) TUTTEITT T R [eeheR
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a impaired, as opposed to permitting a genemi sense of haiiﬁ&ss,.fatigue, or discomfort to provide
- one of the required conditions for “serious physical pain or suffering.” : .

Read together, we can give discernable content to how mental symptoms would come to
constitute “serjous physical pain or suffering” through the fourth resulting condition. The .
“bodily injury” provision requires the intent to inflict physical injury to the body that would be ~
expected toresult in a significant loss or impairment of 2 menital facuity.'® To constitute a

~ “significant loss or impairment,” that mental condition must display the combination of duration:
and gravity consistent with a “grave breach” of the law of war. Finally, we must identifya
discrete and important mental function that is lost or impaired. -

The physical conditions that weunderstand are likely to be associated with the CIA’s
. proposed extended sleep deprivation technique would not satisfy these requirements. As an
initial matter, the extended sleep deprivation technique is designed to involve minimal physical
- - contact with the detainee. The CIA designed the methed for keeping the detainee awake—
* primatily by shackling the individual in a standing position—in order to avoid invasive physical -
. contact or confrontation between the detainee and CIA personnel. CIA medical personnel have
.+ informed us that-two physical conditions are likely to result from the application of this
technique: Significant muscle fatigue associated with extended standing, and edema, that is, the
swelling of the tissues of the lower legs. CIA medical personnel, including those who have
, Observed the effects of extended sleep deprivation as employed in past interrogations, have
“informed us that such conditions do not weaken the legs to the point that the detainee could no-
- longer stand or walk. Detainees subjected to extended Sleep deprivation femain able to walk
g after the application of the technique. Moreover, if the detainee were to stop using his legs and
" to try to support his weight with the shackles susperded from the ceiling, the application of the
technique would be adjusted or terminated. The detainee would not be left to hang from the
shackles. By definition, therefore, the function of the detainee’s legs would not be significantly
impaired—they would be expected.to continue to sustain the detainee’s weight and enable him to

. - Norissimple edéma alone a qualifying impairment, It is possible that clinically o
‘ significant edema in the lower legs may occur during later. stages of the technique, and miedical . -

. personnel would terininate application of the technique if the edema were judgedtobe -~ .
_- .- -significant, ie., if it poséd a risk to health, For examiple, if edema becomes sufficiently serious, ~ . -
' - It can'inarease the risk of a blood clot and stroke. CIA. medical personnel would momitorthe .. . -
‘detainee and terminate the technique before the edema reached that level of severity. Edema

- subsides with only a few hours of sitting or reclining, and-even persons with severe edema can

- walk: The limitations set by the CIA to avoid clinically significant edema, and the confinued

fondamentaldistitction betwoen physical and meatal hara. A bodily injuiy Wil nok “invlve” an impairment -
'macbionashpwin'gofcomcidcncebeththéindhddualfsimpainﬂuﬁalp@qn‘mlﬂe@'physi@l condition,
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-pain or suffering.
" - and medical literature that the mild hallucinations and diminished cognitive

" mental effects would be accelerated, or their severity aggrav
_inay accompany the meaas used by the CIA to prevent sleep.

- funetioning throughout the ap
- aspects of cognitive functioning, at a minimum, CIA medical personnel would monito

 detainee to determine that he is able to answer questions, describe his surroundings accurately,, .
and recall basic facts about the world. Under these circumstances, the diminishment of cognitive

- causing significant impairment of the detairices will, arguably a “mental faculty.”

Case 2:15-cv-00286-JLQ Document 174-22  Filed 05/22/17

 poRem
ability of the detainee to use his legs, demonstrate that the mild edema that can be expected to
‘gccur during sleep deprivation would not constitute a “significant impairment” of the legs.-

The mental conditions associdted with sleep deprivation also are not “serious physical

» To satisfy the “bodily injury” requirement, the mental condition must be

y. We understand from the CIA’s medical experts
functioning that may .
be associated with extended sleep deprivation arise largely from the general mental fatigue that
accompanies the absence of sleep, not from any physical phenomenon that would be associated.
with the CIA’s procedure for preventing sleep. These mental symptoms develop in-far less
demanding forms of sleep deprivation, even where subjects are at liberty to do what theéy please

but are nonetheless kept awake. We understand that there is no evidence that the onset of these -
ated, by physical conditions that

traceable to some physical injury to the bod

Even if such diminished cognitive fanctioning or mild hallucinations were attn'butable to "

- a physical injury to the body, they would not be significant impairments.of the function ofa
" mental faculty within the meaning of the statute. The CIA will ensure; through monitoring and

regular examinations, that the detainee does not suffer a significant reduction in cognitive
plication of the technique. Ifthe detainee were observed.to suffer
ptinued.. For evaluating other

any hailucinations, the technique would be immediately disco .
rthe

ﬁ'mctioningwould not be “signiﬁcant.""

In addition, CIA obser;rations and other medical studies tend to confirm that vqh'axgve'r.
effect on cognitive function-may occur would be short-lived.. -Application of the proposed sleep -
deprivation technique will be limited to 96 hours, and ballucinations or other appreciable

© ‘cognitive effects are unlikely to-occur until after the midpoint of that pesiod: Moreover, we .
. -understand that cognitive functioning is fully restored with one night of normal sleep, which
* detainees would be permitted after application of the technique: ‘Given the relative mildness of
.- the diminished cognitive. fanctioning that the CIA would permit to occur
_ discontinued, such mental effects would not be expected to persist for a sufficient duration to be

before the technique is

designed to alfer assomiptions {hat lead the detzinee to'exercise his will in a particulat manner. In this way, the

©“techniques arc based op the presuiption that the detafnee’s will is
,‘tedmi_qucs,andthedmngedeondiﬁons.iq‘aziﬁma_lmannu: C

= " 2 5 foa) feature of “serious plysical pain o sulfering” in the CIT offcnse i the addition of the phrasé, -

* . <including sexious physical abuse.™ Seé. 18 U.S.C. § 2441(dX2)Gv) {prohibititig the infliction of “severe ar sexious
o physical ormmmlpa.morsuﬂ"umg mdudmgsmcmsphymmlabuse') Congress '
- --------- B— - m — m I , =

" (b)@3)NatSecAct - . . 20+ .
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The CIT offense also prohibits the infliction of “serious mental pain or suffering,” under -
which purely mental conditions are appropriately considered. In the Section 2340 Opinion, we
concluded that none of the techniques at issue here involves the intentional tmposition of “severe
mental pain or suffering,” as that term is defined in 18 US.C. § 2340. The CIT offense adopts .

- that definition with two modifications. With the differences from section 2340 italicized,
+ - “serious mental pain or suffering” is defined as follows: . ‘ ,

- The serious and non-transitory mentﬂ' harm (which need notbe
prolonged) caused by or resulting from—

o (A) the inte'ntic._‘mal infliction or threatened infliction of sérious physical
. pain or suffering; , o : :

AR ' (B) the administration or application, or threatened administration or
application, of mind altering substances or other p‘roc,edures.calculated to disrupt

.profoundly the senses or the personality; -
(C) the threat of imminent death; or

. .(D) the threat that another person will imminently be subjecte’d to death,
 serious physical pain or suffering, or the administration or application of mind- -
. altering substances or other procedures caqulated‘tq disrup_t profoundly the senses

. } L '-orpersopaﬁty. .
' .Sée 18 US.C. §2441(d)(2)(E). (specifying adjustments to 18 USC§ 2340(2))

. : None of these modifications expands the scope of the definition to cover steep
"+ - deprivation as employed by the CIA or any of the other pioposed techniques, The CIT offense
~ replacesthe term “severe” with the term “serious” throughout the text of 18.U.S.C. § 2340(2).
The €IT offense also alters the requirement of “prolonged mental harm” in 18 U.S.C. § 2340(2),
.- Teplacing it with a requirement of “serious and non-transitory mental harm (which need not be
* .- prolonged).” “Nevertheless, just as with the definition in.the anti-torture statute, the definitionin- .

'abuse”asmmmplqofa‘gatqgoxyofhmmthatfalkwiﬂ:inthpdmuﬁsddqﬁnedtginof-“saiousphyxicalpainor
" suifering.® “Seﬁmm-phydwlabm?&ueﬁmmuhdmnhwmmgmymﬁgﬁqgsmwh&h&apmﬁmm o
' categoty of physical hanm falls within the definition of serious physical pain 6r suffering ™ Wedonotfindit' . - -
. idcvamhun;homeras'mcmm“sedousphyxicalabmp"isdhededaamwgoqofmnmnthdosmm .
* inthe CJA’s interrogation program, Thpwd“abuse’hnpliesa‘pauanofcond:norsom{m@inqdacﬁvitg, .
. jv.alﬂmughmmeinfmdedinjmy-is.parﬁdﬂadymmctam‘aﬁ:se"mypemﬁsﬁédﬁwwgham'It
alsomggemhndqnau-ofwmngﬁﬂimg,;we,eg., Webderiﬂhird[nt;lp[ctioqayat&(deﬁ:ningahuseuan .
- ?mmwhbomlmanappﬁcaﬁmmamngiorbadpmpose”),anqlmpldnotmdto-c@verjus&ﬁedp-. .

.. .physical contact. While the CIA uses some “corrective techniques” that invelve physical contact with the detaines,
IS theGIAhqsmthatthC'y'am-nsqdtoups;tthedeﬁinee’saémaaﬁonsm:mmgahhisaﬂmﬁm..m@lhqwiﬂd
U -’hdtb_e,u'g‘dwithahﬁnmﬁty'mﬁéqu@c}tomﬁgﬁﬁmmphyﬁmlpdh;mml@.tqwnsﬁmmemed ce

. ~. J .u“' . . : . . .
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the CIT offense reguires one of four predicate acts or conditions to result in or cause mental
harm, and only then is it appropriate to evaluate whether that harm is “serious and non- -
‘transitory.” See Section 2340 Opinion at 24-26. Three of those predicate acts or conditions are
not implicated here. Above, we have concluded that none of the techniques involves the '
" imposition of “serious physical pain or suffering.” The techniques at issue here also do not
- involve the “threat.of imminent death,” see supra at n.17, the threatened infliction of serious
* physical pain or suffering, or threats of any kind to pérsons other than the detainee.”’

The only predicate act that requires a more extended ana]ysis here is “the administration
plica . of mind altering substances or other pracedures calculated to disrupt
- profoundly the senses or the personality.” The text of this predicate act is the same as in 18

U.S.C. § 2340Q)(®B).

3 In our Section 2340 Opinion, we placed substantial weight.on the requirement that the
procedure “disrupt profoundly the senses,” explaining how the requirement limits the scope of
‘the predicdte act to particularly extreme mental conditions. We acknowledged, however, that a
"~ hallucination could constitute a profound disruption of the senses, if of sufficient duration. d .
at 39.  Nevertheless, it is not enough that a profound disruption of the senses may occur during
- ~the application of a procedure. Instead, the statute requires that the procedure be “calculated” to
- cause a profound disruption of the senses. See Webster's Third Int’l Dictionary at 315 (defining
“calculated” as “planned or contrived so as fo accomplish a purpose or to achieve an effect:
. thought out in advance”) (emphasis.added). This requirement does not license indifference fo
" conditions that are very likely to materialize. But we can rely on the CIA’s reactions to
). conditions that may occur to discern that a procedure was not “calculated” to bring about a
=/ proscribed resuit. CIA medical personnel would regularly monitor the detainee according to
accepted medical practice-and would discontinue the technique shoutd any hallucinations be

. observer would regard his words or deeds as a “serious expréssion of an'intention fo inflictbodily harm.” United
¢ Statesv. Mitchell, 812 E.2d 1250, 1255 (9th Cir. 1987); see also United States vZamI, 334 F3d 130,136 Gd Gir.
_ 2004) (same); United States v. Sovie, 122 F3d 122, 125 (2d Cir. 1997) (further requiring a showing that, “on {the -
thmat's]ﬁmmdmquummmwmchikmnismmaquiwﬂmﬁdﬁimummdimmd
s;pedﬁcasm-mepasondnegmd.asmmeyamapmmm-immmmwdmﬁqnv .
(internal quotation omitted); see generally 4 Wharton's Criminal Law § 462-(15th ed. 1996) (to constitute a tireat,
the test is not whether the victim feared for his life of believed be was in danges, but whether he was actually in
" daingér,” presuinably dne to the inteation of the defendan to cary out the proscribéd acts). CIA interrogators do not
1€l the detiines that, abseat cooperation; they will inflict condict that would riso o the level of “serious physical
painqrsnﬁ'qing.".'NwdotMyqngagemMphyﬁalwﬂntMmma“sﬁmphys@lpamu .
. suffering” will ensue. Prosser and Keeton, The Law fTogu,§10,at44(5tﬁedl984)(aqiomblenon-v=bal
'memmmﬂ;mﬁm;wndiﬁonmwgminglicatc{hatitmzy_
L imme_diatelybemadcmdyfoi'.pse”)t-Aﬁmaﬂys&xhaﬁ;nnaﬁveconduq;b'ytheciﬁ,ﬂxedetainec?sgmal "
umertainty over what might come next woulld not satisfy the legal definition of “threat.”. " * :
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* not be prolonged™).

diagnbsed. Such brémutioﬁs demonstrate that the technique would not be “calculated” to
produce hallucinations.”

o ‘.Wbethg‘ar ormota halluéipaﬁon of the duration at issue here were to constitute a profound
' <dlsm;.mon of the senses, we have concluded that the hallucination would not be long enough to
constitute “prolonged mental harm” under the definition of “severe mental pain or suffering” in -

- the anti-torture statute. Section 2340 Opinion at'39-40. The adjustmmerit to this definition in the

CIT oﬂ'ense:—replacing “prolonged mental harm” with “serious and non-transitory mental harm
(which need not be prolonged)™—does not reach the sleep deprivation-technique. The .
frlodiﬁcatjqn is a refocusing of the definition on severity—some combination of duration and
intensity—instead of its prior reliance on duration alone. The new test still excludes mental
hm that is “transitory.” Thus, mental harm that is “marked by the quality of passing away,” is
“of brief duration,-"} or “last[s] for minutes or seconds,” see Webster s Third Int’l Dictionary at
244849, cannot qualify as “serious mental pain or suffering.” Also relevant is-the text’s

* negation of a requirement that the mental harm be “prolonged.” 18 U.S.C, § 2441(d}2)E) -
(providing that the mental harm that would constitute “serious physical pain or suffering” “need

‘ These adjustments, however, do not eliminate the inquiry into the duration of mental
. harm. Instead, the CIT offense separately requires that the mental harm be “serious.” As we
explained above, the term “serious” does considerable work in this context, as it seeks to -
- describe conduct that constitutes a grave breach of Common Article 3—conduct that is
" “universally condemned. The requirement that the mental harm be “serious” directs us to
appruise the totality of the circumstances. Méntal harm that is particularly intense need not be-
long-lastirig to be serious. Conversely, mental harm that, orice meeting a minimum level of ~
i _intensity,.is not'as extreme would be considered “serious” only if it contimued for a long period
of time. - Read togethet, mental harm certiinly “need not be prolonged” in all circumstances to
constitute: “serious mental pain or suffering,” but-certain milder forms of mental effects would-
‘need to be of a significant duration to be considered “serious.” For the same reasons that the
short-lived hallucinations and other forms of diminished cognitive functioning that may occur
- with extended lack of sleep woitld not be “significant impairments of a mental faculty,” such

_* mental conditions also would-iot be expected fo result in “serious meatal harm.” Again, crucial

to.our analysis is that CIA personnel will intervetie should any hallucinations or significant _
declines in cognitive functioning be observed and that any poteatial hallucinations or other forms - -

., of dummshed cognitive functioning subside quickly when rest is'permitted. - -

I detezmining that slecp deprivation would not be “calculsted to distupt profoundly the senses*wealso

"ﬁi;dﬁrexmmmemMMmquwmmmm'm'mmﬁemsomm

might inadvertently disclose informationt Indeed, seeking (6 cause the detaines to halluciriste or otherwise to

nd to secure his agresment to

) . interrogators would employ sleep deprivation to wear down the detainee’s resistance and
- falk in return for Permitting him to sleep, Fatigne alsg reduces the detainee’s confidence in his ability: to lie
) _.?QMﬂflleand.thmsng_g_sts'tqﬂye'demineeﬂmmeanIyWayofobtaﬁ;ingsleq)is'goagmtomvidema:c E

. - (00279
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L  The third offense at issue is “intentionally causing serious bodily injury.” 18 us.C.
§ 2441(d)(1)(F). The Act defines the SBI offense as follows: “The act of a person who
intentionally causes, or conspires or attempts to cause, serious bodily injury to one or more
persons, including lawful combatants, in violation of the law of war.”® The War Crimes Act
.- borrows the definition of “serious bodily injury” directly from the federal assayit statute, 18
- U.S.C: §113. See 18 US.C. § 2441(dX(2)(B). The federal assauit statute, in turn, incorporates
by reference the definition of “serious bodily injury” in the federal anti-tampering statute. See 18
- US.C. §1130)(2)- The anti-tampering statute states that: :

[T]he term “setious bodily injury” means bodily injury which involves—
"~ "(A) a substantial risk of death; : : '
(B) extreme physical pain;
(C) protracted and obvious disfigurement; or -
(D) protracted loss or impairment of the functions of a bodily member,
organ, or mental faculty. : :

- 18 U.S.C. § 1365(h)(3). Three of these resulting effects are plainly not applicable to the
techniques under consideration here. As explained above, the techniques involve neither an
-appreciably elevated risk of death, muchless a substantial risk, nor the imposition of extreme-

physical pain, nor ;disﬁg’urement of any kind. Indeed, no technique is adminiistered until
medical personnel have determined that there is no medical contraindication to the use of the
) - technique with that particular detainee. For reasons we explain below, sleep deprivation also
/- does not lead fo “the protracted loss or impairment of the functions of a bodily member, organ,
' or mental faculty.” s ' . i

. . This Office has analyzed a similar term in the context of the sleep deprivation technique
before, For example, we determined that the mild hallucinations that may occur during extended
.~ sleep deprivation are not “prolonged.” Section 2340-Opinion at 40. Both the term “prolonged” .
- and the term *protracted” requiré that the condition persist for a significant duration. We were
" . - refnetant to pinpoint the amount of time a condition must last to be “prolonged.” Nevertheless,
© .- judicial determinations that mental harm had been “orolonged” under a similar definition of
torture in the Torfure Victim Protection Act, 28 U.S.C. §1350 note, involved mental effects, *
- including post-traumatic stress syndrome, that had pérsisted for months or years after the events
" inquestion. See Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1346 ND. Ga: 2002) (relying on
.. - the fact that “each plaintiff contimues to suffer long-term psychological harm as a result of the

. ordeals they suffered” years after thie alleged torture'in determining that the plaintiff experienced .
- “prolonged mental harm”); Sackie v. Asheroft, 270 F. Supp. 2d 596, 601-02 (ED.Pa.2003) =

. ™ The SBI affense fequires as ah clement that the conduct be “in violafion of the law of war.” There arc -

" - Geitain matters that this requirement places beyond the reach-of the SBI offense. I, for example, a member of ai

~.afm:edﬁmenjoﬁngwmbmmimnﬂngemméuimbodﬂyﬁﬁmymmcbaﬂkﬁddmm'

", - legitimate military operatians, the SBI offese woeld not apply. .The imposition af “serious bodily injury” on those -
. in custody iricertain citcumstances, such'as.to prevent escape, woitld also not violate the law of war. Se¢, e.g;;

PR . R S
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~ afteran incident as evidence of a “protracted impairment”). In the absen
. psychological care in the months and years after an incident: causing bedily
. - onoccasion turned away claims that even extremely violent acts caused a “protracted
" impairment of the function of a . .
542, 548 (1st Cir. 1996) (overturning sentencing enhancement based on a “protracted

~ the requirement that the impairment be “pro
. medical ‘evidence indicating that such conditions subside with one night:of normal sleep.

Case 2:15-cv-00286-JLQ Document 174-22 Filed 05/22/17

(holding that victim suffered “prolonged mental harm” when he was forcibly drugged and
threatened.with death over a period of four years).”® By contrast, at least one court has held that
the mental trauma that occurs over the course-of one day does not constitute “prolonged mental

- harm.” Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285, 1294-95 (S8.D.

Fla. 2003) (holding that persons who were held at gunpoint overnight and were threatened with

* - death throughout, but who did not allege mental harm extending beyond that period of time, had
" not suffered “prolonged mental harm” under the TVPA). Decisions interpreting “serious bodily

injury” under 18 US.C. § 1365(h)(3) embrace this interpretation. See United States v. Spinelli,

-3352 F.3d 48, 59 (2d Cir-2003) (explaining that courts have looked to whether victims “have-
. suffered from lasting psychological debilitation™ persisting long after a traumatic physical injury
" indet
- 655 (8th Cir: 2003) (holding that persistence of post-traumatic stress syndrome more than one
. Year after rape constituted a “protracted impairment of the function-of a . . . mental faculty™);

ermining whether a “protracted impairment” has occurred); Unifed States v. Guy, 340 F.3d

United States v. Lowe, 145 F.3d 45, 53 (1st Cir. 1998) (looking to psychological care ten months
ce of.professional

-

jury, courts have
. mental faculty.” See, e.g., United States v. Rivera, 83 F.3d

impairment” when victim had not sought counseling in the year following incident), Thus,

‘whether medical professionals have diagnosed and treated such a condition, after these

techniques have been applied, is certainly relevant to determining whether a protracted

~ impairmeant.of a mental faculty has occurred

" Given the CIA’s 96-hour time limit on continuous sleep'deprivation, the hours between

“'when these mental conditions could be expected to develop and when they could become of a

severity that CIA: personnel terminate the technique would not be of sufficient duration to satisfy
tracted.” This conclusion is reinforced by the -

™ We have no occasion n this opinion to determine whether the inteations] infliction of post-tramatic

" striss syndrome would violate the §BI offense. CIA’s experiénces with the thirty detainees with whom enhanced

'qushmbemusdmmepasgaswdlsmmmﬁommﬂmmmgmggegﬂmhdﬂqmc' .

.+ sleep deprivation technique, nar any of the other six enhanced techmiques, , is likely to canse post-traumatic stivss
-, syndrome, CIAmedical-pe;sonnelhav,e-mnﬁnedthméMmfofsigus of post-traumatic stress syndrome, and
. -mmbofthedetainesha.'sbemdiaggosedtomﬁ'aﬁomit S : o

,”’Iiia'e'isals,oqquwﬁohMihgmingdf%oﬂyianintheSBlM As explained above, ~

o ,'mpmmmmms,mmwwmmmﬁmmawmof
-+ a.v. mental faculty” would qualify as a bodily injury.. 18 ULS.C. § 1365(h)4). If this were the governing . ,
© -+ defimition, 0 physical infjury to the body would be required for one of the specified conditions-to constitute “sericis
. “bodily injury.” Tfhéro'ué_msonsmbeﬁm-maiinwrpomﬁpgﬁs'deﬁniﬁmaf"bodﬂyinjmfiIEothe'SBloﬂ'ense' .

is not warranted. Nevertheless, whether a “bodily injury” invelvinig a physical condition is required for:the SBI

. ﬁ@inseisnﬂamém-wmua@@ghmhwmhnbmdwmhpiqusa;ismémﬂdimp' te any of the four .
- -'quéiﬁmfeqhﬁédmdamcdeﬁniﬁonoﬂmmbodnyinjmy:mmmqabmofanysepm.ppysu ‘

byay- SRR «—~?~___ﬁ_f_j§ﬂﬁﬁﬁb,.: “Lg0281 -
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, “Our analysis 6f the War Crimes Act thus far has focused on whethér the application-of a '
proposed interrogation technique~—in particular, extended sleep deprivation—creates physical or

. 'mental conditions that cross the specific thresholds established in the Act. We have addressed

questions.of combined use before in the context of the anti-torture statute, and concluded there -
- that the combined use of the six techniques at issue here did not result in the imposition of
-“extreme physical pain.” Memorandum for John A. Rizzo, Senior Deputy General Counsel,
Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney
General, Office of Legal Counsel, Re: Application of 18 US.C. §§ 2340-2340A to the Combined
' f High Value al Qaeda Detainees (May 10,

Use of Certain Techniques in the Interrogation o, )
'2005). This conclusion is importast here because “extreme physical pain” is the specified pain
threshold for the CIT offense and the SBI offense, in addition to the torture offense. See 18
U.S.C. §§ 2441(d)2)DX2), 113(b)(2)(B). With regard to elements of the War Crimes Act
concerning “impairments,”. CIA observations of the combined use of these techniques do not
" suggest that the addition of other techniques during the application of extended sleep deprivation
* would accelerate or aggravate the cognitive diminishment associated with the technique so as to
reach the specified thresholds in the CIT and SBI offenses. Given the particularized elements set
forth in the War Crimes Act, the combined use of the six. techniques nowproposed by the CIA
“ would not violate the Act. - ' o : . ,
E.

' ) ’ The War Crimes Act addresses conduct that is universally condemned and that
T constitutes grave breaches of Common Article 3. Congress enacted the statute to declare our
Nation's commitment to those Conventions and to provide our personnel with clarity-as to the
" boundaries of the criminal conduct proscribed under Commion Article 3 of the Geneva :
Conventions. For the reasons discussed above, we conclude that the six techniques proposed for
use by the CIA, when used in accordance with their accompanying lifnitations and safeguards, do .

i ‘not violate the specific offenses established by the War Crimes Act.

S . For the 'rei;soils dxscu&ced m thrsPaIt, the pmpos:cd"iﬁqrrbgaﬁoﬁ ;téghnic}u% also-are
. consistent with the Detaine¢ Treatment Act. - L .
A_ » .

. ! - TheDTArequires the United States to comply with certain constitutional standards in the
" ireatment of all persons in the custody or cantrol of the United States, regardlessof the. .
_ ¢ =, ‘nationality of tlie person or the physical location'of the detention. The DTA provides that “[nJo -
.. individual in the custody-or under the physical control of the United States Government,” -
" . regardless of nationality or physical location, shall be subject to cruel, inluman, -or degrading
.. . treatment or punishmient.” :\DTA.§ 1403(a). “The Act defines “cruel, inhuman, or degrading
.. - treatuiefit of punishment”.as follows: . . - [ P S
T aenamen] T oReR -

'1?02821
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In this section, the term “cruel, inhuman, or degrading treatment or-punishment”
means the cruel, unusual, and inhumane treatment or punishment prohibited by
the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United
States, as defined in the United States Reservations, Declarations and
Understandings to the United Nations Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading Treatment or Punishment done at New

York, December 10, 1984.

- 'DTA § 1403(d).*® Takenasa whole, the DTA impbses a statutory requirement that the United
- States abide by the substantive constitutional standards applicable ta the United States under its

reservation to Article 16 of the CAT in the treatment of detainees, regardless of location or
citizenship. . : o

" .~ Thechange in law brought about by the DTA is significant. By its own térms, Article 16
of the CAT applies only in “territory under (the] junisdiction™ of the signatory party. In addition,
the constitutional provisions invoked in the Senate reservation to Asticle 16 generally do not -
apply of their own force to.aliens outside the teritory of the United States. See Johnson v.

Lisentrager, 339 U.S. 763, 782 (1950); United States v. Verdugo-Urquidez, 494, U.S. 259, 269

 (1950); see also United States v. Belmont, 301 U.S. 324, 332 (1937); United States v. Curtiss-

Wright Export Corp., 299 U.S. 304, 318(1936). Thus, before the enactment of the DTA, United

~ States personnel were not legally required to follow these constitutional standards outside the

teritory of the United States as-to aliens. Nevertheless, even before the DTA, it was the policy

R of the United States to avoid cruel,. inhuman; or degrading treatment, within the meaning of the

-U.S. reservation to ‘Article 16 of the CAT, of any detainee in-U.S. custody, regardless of location =

- or nationality. See supra at'n.1. The purpose of the DTA was to codify this policy into statute.

B.

. Although United States obligatious under Article-16 axtend to “the crucl, uausual and
.inhumane treatment or punishment prohibited by the Fifth, Eighth; and/or Fourteenth -

-~ Amendments to the Constitution of the United States,” only the Fifth Amendment is directly

' rélevant here, The Fourteenth Amendment provides, in relevant part: “No Stateshall ... _
. «deptive any person oflife; liberty; or property, without de process of law.” (Emphasis added.) -
" This Amendment does not apply to actionstaken by the fedesal Government. See, e.g, San =

. *The pupose af the ULS. resérvation to Aticle 16 of the Convention Agzinst Torture was to provide clear
mmhgmmgdeﬁﬁﬁmpf'mmmmmm&gaﬁn{ummmmbmmUm@mm, i
.paﬁmhﬂymgmrdagainstmymnsiveiﬂmprmﬁmof“degmding’unthﬁde 16. See Summary and

" :Avalysis of the Convention Against Torture and Other Cruel, Infuman or Degrading Treatment or Punishmeat, in’
-, - S. Treaty Doc. No. 100-20, at 15-16 ("Executive Branch Sisinmary and Analysis of the CAT"); S. Exec. Rep, 101-
* . + 30, Convention Against Torture and Other Cruel, lihuman or Degrading Treatment or Punishinent at 25-26 (Ang.
-'30,1990). Thereservation “@mﬁmmw'mmmﬁmmemnsﬁnﬁmmmm i
: Rep. 101-30

mmsual, and intumane treatment.” Executive Branch Summary’and Analysis of the CAT at 15; S. Exec:. F
at 25: ‘Accordingly, the DTA does not prohibit all “degrading™ behavior in the ordinary sease of the term; instead, .

" the prohibition extends “only insofar as” the specified constitutional standards. 136 Cong. Rec, 36,198 (199). .

------------ e OGN  eiohonab |
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Francisco Arts & Athletics, Inc. v. United States OWic Comm., 483 U.S. 522, 542 n.21
(1987); Bolling v. Sharpe, 34T U.S. 497, 498-99 (1954). .

: The Eighth-Amendment prohibits the infliction of “cruel and unusual punishments.” As
the Supreme Court repeatedly has held, the Eighth Amendment does not apply until there has
been a “formal adjudication of guilt.” See Bell v. Wolfish, 441 U.S. 520, 535 n. 16 (1979);
Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977); see also In re Guantanamo Detainee Cases,
355 F. Supp. 2d 443, 480 (D.D.C. 2005) (dismissing detainees’ Eighth Amendment claimis '
because “the Eighth Amendment applies only after an individual is convicted of a crime”). The

. limnited applicability of the Eighth Amendment:under the reservation to Article 16 was expressly
_ recognized by the Senate and the Executive Branch during the CAT ratification deliberations:

The Eighth Amendment prohibition of cruel and unusual punishment is, of the:
- three [constitutional provisions cited in the Senate reservation], the most limited
in scope, as this amendmient has consistently been interpreted as protecting only
. “those convicted of crimes.” Ingraham v. Wright, 430 U.S. 651, 664 (1977). The ™
" Eighth Amendment does; however, afford protection against torture and ill-
treatment of persons in prison and similar situations of criminal punishment. -

Summary and Analysis of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, in S. Treaty Doc. No. 100-20, at 9 (emphasis added)

" (“Executive Branch Summary and Analysis of the CAT"). Because none of the high value _
detainees on whom the CIA might use enhanced intemmogation techniques has been convicted of
any crime in the United States, the substantive requirements of the Eighth Amendment are not

. ) - directly relevant here.”’

. The Due Process Clause of the Fifth Amendment forbids the deprivation of “life, liberty,
or property without due process of law.” Because the prohibitions of the DTA are directed at
. “treatment or punishment,” the Act does not require application of the procedural aspects of the
" Fifth Amendment. The DTA. provides for compliance with the substantive prohibition against:
“cruel, inhuman, or degrading treatment or punishment” as defined by the United States =
. reservation to Article 16:0f the CAT.- The CAT recognizes such a prohibition 10 refer to serious
. abusive acts that approach, but fall short of, the torture elsewhere prohibited by the CAT. See -
.CAT Art. 16 (prohibiting “‘other cruel, inhuman, or degrading treatment or punishment whichdo -
© not aimount to torture”): The term “treatment” therefore refers to this prohibition on substantive
" ‘conduct, not to the process by which the Government decides to impose such an outcome. The
. addition of the term “punishment” likewise suggests a focus on what actions or omissions are

L z msisnomgym.si@m;xmmdmemmda:dsmp'otminxponancainapplyingmeDTAquxet _
" . conviction interrogation practices: ‘The Supreme Court has made clear that treatment amounting to punishmeat -
" without a-trial would violate the Due Process Clanse. See United States v. Salérmo, 481 U.S. 739, 746-47 (1987); -
" - . City of Revere v. Mass. General Hosp., 463 U:S. 239, 244 (1983); Wolfish, 441 U.S. at 535:36 & m0.16-17. - . -
Treatment amounting to “cruel and umiisual punishment” uader the Eighth Amendment also may constitite .  °
. -prohibited “punishment” under ttie Fifth Amendment. Of course, the Constitution does not prohibit the imposition
~of certain sanctions on detainees who violate administrative rules-while lawfully detained. See, e.g., Sandin v, - N
- Connor, 515US. 472, 484-85 (1995). ~ ST T .

gy woRoR: -
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ultimately effected on a detainee—not upon the process for deciding to impose those outcomes.
Cf. Guitierrez v. Ada, 528 U'S. 750, 255 (2000) (observing that the interpretation of a statutory
term “that is capable of many meanings” is often influenced by the words that surround it). .
Moreover, the DTA itself includes extensive and detailed provisions dictating the process to be
- afforded certain detainees in military custody. See DTA § 1405. Congress's decision to specify
. detailed procedures applicable to particular detainees cannot be reconciled with the notion that
. the DTA was intended simultanecusly to extend the procedural protections of the Due Process
Clause generally to all detainees held by the United States. o

_ Rather, the substantive component of the Due Procéss Clause. govems what typesof
 ‘treatment, including what forms of interrogation, are permissible without trial and conviction.
This proposition is one that the Supreme Court confirmed as recently as 2003 in Chavez v. :
" Martinez, 538 U.S. 760 (2003). See id. at 779-80, id. at 773 (plurality opinion); id- at 787
' (Stevens, J., concurring in part and dissenting in part). Further reinforcing this principle, a
~ - majority of the Justices recognized that the Self-Incrimination Clause—instead of proscribing
- particular means of interrogating suspects—only prohibits coerced confessions from being used
'to secure a criminal conviction. See Chavez, 538 U.S. at 769 (plurality opinion, joined by four
Justices)-(“[M]ere coercion does not violate the text of the Self-Incrimination Clause absent use
. of the compelled statement i1 a criminal case against the witness.”); id. at 778 (Souter, J.,,
concurring in the judgment) (fejecting.the notion of a “stand-alone violation of the privilege
 subject to compensation” whenever “the police obtain any involuntary self-incriminating
J o In this regard, substantive due process protects against interrogation practices that
T “shock{] the conscience.” ‘Rochin v. California, 342 U.S. 165, 172 (1952); see also County of
' Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now wé have
spokea of the Cognizable level of executive abuse of power as that which shocks the .
. conscience.”).”® The shocks-the-conscience inquiry does not focus on whether the interrogation
3 _was co¥rcive, which is the relevant standard for whether a statement would be admissible in
~ . court. See Malloy v. Hogan, 378 U.S. 1, 7 (1964) (“Under [the Self-Incrimination Clause), the
' - constitutional inquiry is not whether the conduct of the state officers in obtaining the confession *
* was-shocking, but whether the confession was free-and voluntary.”). Instead, the “relevant -
.libertyis not freedom from unlawful interrogations but freedom from severe bodily or mental
 hatm inflicted in the course-of an interrogation.™ Wilkins v. May, 872 F.2d 190,195 (7th Cir.
- . 1989) (Posner, I.).- In order to cross that “high” threshold in the law enfordement context, there .
must be “misconduct‘that a reasonable person would find so beyond thie norm of proper police

: L ',”RbnbmwiddymdpubﬁdymgniudthatthmﬁAmmdmém’s“shodsihgwnsdme"m
LT mmm@mmhmmwmdﬁmmmmmmm,
N ..';pqmm'mtotb,e!LS.mv‘aﬁonmAxﬁdq-Lsot'tthATandthﬁsthqDTA,‘Iﬁsgoncln;imwasreached,fqr' o
..., - cxample, by a bipartisan group of legal scholars and palicymakers, chiaired by Phillip Heymann, Deputy Aftomey ©
" General duwing the Clinton Adinistration. See Long Ferin Legal Strategy Project for Preserving Securityand .~~~
- Democratic Freédoms in War on Texrorism 23 (Harvard 2004). The Departinent of Justice also publicly announced - -
this part ofits interpretation of Aricle 16 in congressional testimony, prior to the esactment of the DTA. See. .
'~:,MSM&P@&F.MM'AMDWM.GMMM&P@MHB&S&&
* Committoe an Intelligence; Treatment of Delainees in the Global War on-Terror (July 14, 2004). " - '
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procedure as to shock the conscience, and that is calculated to induce not merely momentary fear
- or amxiety, but severe mental suffering.” /d.

‘ As we discuss in more detail below, the “shocks the conscience” test requires a balancing

of interests that leads to a more flexible standard than the inquiry into coercion and voluntariness

' that accompanies the introduction of statements at a criminal trial, and the governmental interests
" at stake may vary with the context. The Supreme Court has long distinguistied the government
 “interest in ordinary law enforcement fromthe more compelling interest in safeguarding national

security. In 2001, the Supreme Court made this distinction clear in the due process context: The

. government interest in detaining illegal aliens is different, the Court explained, when “appl[ied]

. ‘narrowly to a small segment of particularly dangerous individuals, say, suspected terrorists.” ,
Zadvydas v. Davis, 533 U.S. 678, 691 (2001). This proposition is echoed in Fourth Amendment -
jurisprudence as well, where “special needs, beyond the normal need for law enforcement,” can

. . justify warrantless or even suspicionless searches. Vernonia School Dist. 47J v. Acton, 515U.S..

. 646; 653 (1995). In this way, “the [Supreme] Court distinguishefs] general crime control

programs and those that have another particular purpose, such as protection of citizens against

special hazards or protection of our borders.” In re Sealed Case, 310 F.3d 717, 745-46:(For.

Intel. Surv. Ct. Rev. 2002). Indeed, in one Fourth Amendment-case, the Court observed that
while it would not “sanction [automobile] stops justified only by the generat interest in crime -
"control,” a “roadblock set up to thwart an imminent terrorist attack™ would present an entirely
different constitutional question. Indianapolis v. Edmond, 531 U.S. 32, 44(2000).

c.

J " Application of the “shocks the conscience” test is complicated by the fact that there are
relatively few cases in which courts have applied that test, and these cases involve contexts and
interests that differ significantly from those of the CIA interrogation program. The Court in
County of Sacramento v. Lewis emphasized that there is “no calibrated yard stick™ with which to

. determine whether conduct “shocks the conscience.” 523 U.S. at 847. To the contrary, “[rjules
" of due process are not . . . subject to mechanical application in unfamiliar territory.” Id. at 850.
_ Aclaim that-government conduct “shocks the conscience,” therefore, requires “ah exact analysis

" of circumstances.” id. The Court has explained: T e .

- The phrase [due process of law] formulates a concept less rigid and more fluid '
than those envisaged in other specific and particular provisions of the Bill of
Rights. Its application is less a matter of rule. Asserted denial is to be tested by
" -an appraisal of the totality of facts in a given case. That which may, inone - .=~
. setting, constitute a denial of fundamental fairness, shocking to the universal
. ense of justice, may, in other circumstances, and in light of other considerations,
" fall short.of sucha deial: . .- . e

> 4d at'850 (quoting Betts v. Brady, 316 U.S. 455, 462 (1942)); Rabertsonv. City of Plano, 70 -
. F3d 21; 24 (5th Cir. 1995) (“Tt goes without-saying that in determining whetherthe -~ ° °
" ‘constitutional tine has been crossed, the claimed wrong must be viewed in the context in‘'which it
. occurred.”). In evaluating the techniques in question, Supreme Gourt precedent therefore -
" tequires us to analyze the ciraimstances undertying the CIA interrogation program—Ilimited to -

----- ' ----- mm{ | ' jm sonst
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. -traditional executive behavior and contempo

high vialue‘-terrorist detainees who possess intelligence critical to the Global War on Terror—and

 this clearly is nota context that has arisen under existing federal court precedent.

- Inany context, however, two general principles are relevant for determining whether
executtve conduct “shocks the conscience.” The test requires first an inquiry into whether the

. conduct is “arbitraryin the constitutional sense,” that is, whether the conduct is proportionate to

the government iriterest involved. See Lewis, 523 U.S. at 846. Next, the test requires .
consideration of whether the conduct is objectively “égregious” or “outrageous” in light of .
. rary practices.. See id at 847 n.8. We consider each
element in turn. - . .

1

Whether government conduct “shocks the conscience™ depends primarily on whether the -

conduct is “arbitrary in the constitutional sense,” that is, whether. it amousits o the “exercise of

power without any reasonable justification in the service of a legitimate governmental

" objective.” Id, 523 U.S. at 846 (internal quotation marks omitfed). “{CJonduct intended to

injure in some way unjustifiable by any government interest is thé sort of official action most

. likely to rise to the conscience-shocking level.” although deliberate indifference to the risk of

. -inflicting such unjustifiable injury might also “shock the conscience.” Id. at 849-51. The o

~ “shocks the conscience” test therefore requires consideration of the-justifications underlying such
_conduct in determining its propriety. : : . . o '

_"Hms, we must Iqoic to -whether the relevant conduct ﬁxrtheré a govenmxem'interest, and to

" the nature-and importance of that interest. Because the Due Process Clause “lays down [no] : . .

 categorical imperative;” the Court has “repeatedly beld that the- Government’s regulatory interest

 in commmunity safety can, in appropriate cifcumstances, outweigh an indjvidual’s liberty.

interest.” United States v. Salerno, 481 U.S. 739, 748 (1987).
Al Qaeda’s demonstrated ability to launch sophisticated attacks causing ‘mass casualties

" ‘within the United States and against United States interests worldwide and the threat to the
United States posed by al Qaeda’s contiming efforts to plan and to execute such attacks -

" indisputably implicate a compelling governmental interest of the highest order. “It is ‘obvious

. and.unargusble’ Y € :
- Nation.” Haigv. Agee, 453 U.S. 280, 307 (1981) (citations omitted); see also Salerno, 481U.S. -
*at-748 (moting that “society’s interest is at its peak” “In times of war.or insurrection™). The ClA .

that no governmental interest is more compelling than the security: of the

interrogation ptogram—and, in particular, its use of enhanced interrogation techniques—is <~

. intended to serve thig paramount interest by producing substantial quantities of otherwise

unavailable intelligence. The CIA believes that this program “has been a key reason why al-

. Qa’ida has failed to Jaunch a spectacular aftack in the West since 11 Septembes 2001.™

- Memorandum for Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of -
. LegalCounsel, fro Couw :
" Re: Effectiveness of the CI4 Counterintelligence Interrogution Techniques-at 2 (Mar. 2,

__ Chief, Legal Group, DCI Counterterrorist Center,
2005) - -

(“Effectiveness Memo™): ‘We understand that use of enhanced fectiniques has produced:

'signiﬁéhnf:idtgﬂﬁgencé'tha;the Govemnment has used to'keep the Nation sife. As the President ..
' explained, “by giving us information about terrdrist plans. we could not get anywhere else, the -
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program has saved innocent lives.” Address of the President, East Room, White. House,
September 6, 2006. . ' :

For example, we understand that enhanced interrogation techniques proved particularly
crucial in the interrogations of Khalid Shaykh Muhammad and Abu Zubaydah. Before the CIA
used enhanced techniques in interrogating Muhammad, he resisted giving any information about
. future attacks, simply warhing, “soon, you will know.” As the President informed the Nation in
~'his September 6th address, once enhanced techniques were employed, Muhammad provided
_ information revealing the “Second Wave,” a plot to crash a hijacked airliner into the Library
‘Tower in Los Angeles—the tallest building on the West Coast. Information obtained from '
" Muhammad led to the capture of many of the al Qaeda operatives planning the attack. -
Interrogations of Zubaydah—again, once enhanced techniques were employed—revealed two al
* Qaeda operatives already in the United States and planning to destroy a high rise apartment
~ building and to detonate a radiological bomb in Washington, D.C. The techniques have revealed”
plots to blow up the Brooklyn Bridge and to release mass biological agents in our Nation’s
‘largest cities. . - - - C : :
United States military and intelligence operations may have degraded the capabilities of
al Qaeda operatives to launch terrorist attacks, but intelligence indicates that al Qaeda remains a
. grave threat. In a speech last year, Osama bin Laden boasted of the deadly bombings in London
~ and Madrid and waméd Americans of his plans to launch terrorist attacks in the United States: -

. Thedelay in similar operations iappening in America has not been because of
y " failure to break through your security measures. ‘The operations are under
S * preparation and you will see them in your homes the minute they are through with

_ preparations, Allah willing: o

. Quoted at http://www.breitbart.com/2006/19/D8F7SMRHS .htmi (Jan. 19, 2006). In August
. . . 2006, British authorities foiled a terrorist plot—planned by al Qaeda—that intended ‘
Y1) ‘ s‘imulité,neously‘to detonate more than 14 wide-body jets traveling acrossthe Aﬂgntic and that
‘ egxe&ieued to kill more civﬂhns‘ thao al Qagda’s:awacks onvSeptmnb'er 11, 2091.

(b)(3) NatS
"7 .. Intelligence indicdtes a recent surge of rganized terrorist training activities among al
“._" Qaeda operatives| _ ]
AN suggest that the officials are aware of an impending -
" “major attack” against the West. ‘There is some indication that these major attacks will originate,
as the recent airliner plot had, from terrosists based in the United Kingdom.|

I8

| This initelligence reinforces that the threat of terorist attacks posed by af Qacda

'.".'l_conﬁinu'és;‘ : X L
. S : - [ (b)(3)-NatSecAet .
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In addition to demonstrating a compelling government interest of the highest order -
S . underlying the use of the techniques, the CIA will apply several measurés that will tailor the
S _program to that interest. The CIA in the past has taken and will continue to take specific
precautions to narrow the class of individuals subject to enhanced techniques. As described .
. above, careful screening procedures are in place to ensure that enhanced techniques will be used
' only in the interrogations of agents or members of al Qaeda or its affiliates who are reasonably
believed to possess critical intelligence that can be used to prevent future terrorist attacks against-
the United States and its interests. The fact that enhanced techniques have been used to date in
the interrogations of only 30 high value detainiees out of the 98 detainees who, at various times,
- have been in CIA custody demonstrates this selectivity. This interrogation program is not a
dragnet for suspected terrorists who might possess helpful information. I

: Before enhanced techniques are used, the CIA will attempt simple questioning. Thus,
enhanced techniques would be used only when the Director of the CIA considers them necessary
because a high value terrorist is withholding or manipulating critical intelligence, or there is '
.. insufficient time to try other techniques to obtain such intelligence. Once approved, enhanced
- techniques would be used only as less harsh techniques fail or as interrogators run out of time in: o
- the face of an imminent threat, so that it would be unlikely that a detainee would.be subjected to
. more duress than is reasonably necessary to elicit the information sought. ‘The enhanced
techniques, in other words, are.not thé first option for CIA interrogators confronted even with a
high value detainee. These procedures target the techniques on situations where the potential for
_saving the livés of innocent persons is the greatest. . o ' ‘

o ) " Asimportant as carefully restricting the number and scope of interrogations are the
: safeguards the CIA will employ to mitigate their impact an the detainees and the care with which
- the CIA.chose these techniques., The CIA has deteimined that the six techniques we discuss
herein are the minimum necessary to maintain an effective program designed to obtain the most
- valaable intelligence possessed by al Qaeda operatives. The CIA interrogation team and medical
. personnel would review the detainee’s condition both before and during interrogation, ensuring -
. -that techniques will not be used if there is any reason to believe their use would cause the
" ;. detainee significant mentat or physical harm. Moreover; bécause these techniques were adapfied
* - from the military’s SERE trairiing, the impact of techniques closely resembling those proposed
" by the CIA has been the subject of extensive medical studies. Each of these techniques also has
_-.been employed earlier in the CIA program, and thé CIA now has its expericnce with those
.. “detainees, including long-term medical and psychological observations, as an additional . '
. -empirical basis for tailoring this narrowly drawn prograni. These detailed procedtires, and
 reliance on historical evidence; reflect 4 limited arid direct focus to further a critical ~
.. governmental interest, while at the same time eliminating any unnecessary harm to detainees. In
. - this context, the techniques are not “arbitrary in the constitutional sense.” o
2 .
... 7% The substantive due process inquiry requires consideration of not only whether the
-+ -+ canduct i$ proportionate to the government interest involved, but also whether'the conduct is
- . 7 consistent with objective standards of conduct, as measured by traditional executive behavior
") - . and contemporary practice. In this régard, the inquiry has a historical element:. Whether, .
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considered in light of “an understanding of traditional executive behavior; of contemporary
' practice, and of the standards of blame generally applied to them,” use of the enhanced R
interrogation techniques constitutes government behavior that “is so egregious, so outrageous,

. that it may fairly be said to shock the contemporary conscience.” Lewis, 523 U.S. at 847 n.g; see
also Rochin, 342 U.S. at 169 (“Words being symbols do not speak without a gloss. Ontheone -
hand the gloss may be the deposit of history, whereby a term gains technical content.”). .In this
section; we consider examples in six potentially relevant areas to determine the extent to which
those other areas may inform what kinds of actions would shock the conscience in the context of

the CIA program. '

~ In conducting the inquiry.into whether the proposed interrogation techniques are

_ consistent with established standards of executive conduct, we are assisted by our prior
conclusion that the techniques do not violate the anti-torture statute and the War Crimes Act. ~

- Congress has, through the federal criminal law, prohibited certain “egregious” and “outrageous”
acts, and the CIA does not propose to use techniques that weuld contravene those standards. -
Certain methods of interrogating even high-ranking terrorists—such as torture—may well violate
the Due Process-Clause, no matter how valuable the information sought. Yet none of the :

. techniques at issue here, considered individually or in combination, constitutes torture, cruel or
inhuman treatment, or the intentional infliction of serious bodily injury under United States law.

~ See 18 U.S.C. §§ 2340, 2441. In considering whether the proposed techniques are consistent

. with traditional executive behavior and contemporary practice, we therefore begin from the
‘premise that the proposed techniques are neither “arbitrary” as a constitutional matter nor
violations of these federal criminal laws. . ‘ -' ' N

J .. We have not found examples of traditional executive behavior or contemporary practice
' that would condemn an interrogation program that furthers a vital government interest—in
 particular, the interest in protecting United States citizens from catastrophic terrorist attacks—
‘and that is carefully designed to avoid unnecessary or significant harm. To the contrary, we
conclude from these examples that there is support within contemporary community standards
for the CIA interrogation program; as it has been proposed. Indeed, the Military Commissions '
Act itself was proposed, debated, and enacted in no small part on the assumption that it would :
* -allow thie CIA program to go forward. g S o :
. * + Ordinary Criminal Investigations. The Supreme Court has.addressed the question
.- whether various police interrogation practices “shock the conscience” and thus violate the Fifth' -
" . Amendment in the context of traditionil ctiminal law enforcement. In Rochin V. California, 342
“U.S. 165 (1952), the Couirt reversed a criminial conviction where the prosecution introduced
evidence against the defendant that had been obtained by the forcible pumping of the defendant’s.
stomach. The Court’s analysis focused-on the brutality of the police conduct at issue, especially -
the intrusion into the defendant’s body: o . - '
Illegally-breaking into the privacy of the petitioner, the struggle to-open his mouth-
and remove. what was there, the forcible extraction of his stomach’s contents—
this course of proceeding by agents of the government to obtain evidence.is bound- -

| .= -tooffend even hardened sensibilitiés. They are inethods too close to the rack and

R the'screw to permit of constitutional differentiation. . : B
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Id. at 172. Likewise, in Williams v. United States, 341 U.S. 97 (1951), the Court considered a
conviction under a statute that criminalized depriving an individual of a constitutional right
under color of law. After identifying four suspects, the defendant used “brutal methods to obtain
a confession from each of them.” 14, at 98. ' S

A rubber hose, a pistol, a blunt instrument, a.sash cord and other implements were-

. used in the project. One man was forced to look at a bright light for fifteen
minutes; when he was blinded, he was repeatedly hit with a rubber hose and a -
sash cord and finally knocked to the floor. Another was knocked from a chair and-
hit in the stomach again and again. He was put back in the chair and the

- procedure was repeated. One was backed against the wall and jammed in the

~ chest witha club. Each was beaten, threatened, and.unmercifully punished for
several hours until he confessed. . . ,

1d. at 98-99. The Court characterized this brutal.conduct as “the classic use of force to make a
man testify against himself” and had little difficulty concluding that the victim had been deprived o
of his rights under the Due Process Clause. /d. at 101-02 (“[W]here police take mattérs in their . -
own bands, seize victims, beat and pound them until they confess, there cannot be the slightest .
. doubt that the police have deprived the victim 6fa right under the Constitution.”). - Williams is
‘significant because it appears to be the only Supreme Court case.to déclare an interrogation
‘unconstitutional where its fiuits were never used 2s evidence in a criminal trial. .

..+ InChavez v. Martinez, 538 U.S. 760 (2003), the police had questioned the plaintiff, a
g gutishot wound victim who was in severe pain and believed he was dying. The plaintiff was not
7 . . charged, however, and his confession thus was never introduced against him in a criminat case.
‘ . The-Supreme Court rejected the plaintiff's Self-Incrimination Clause claim but remanded for
. consideration of the legality of the questioning under the substantive due process standard. See
. 1d. at 773 (epinion of Thomas, J.); id. at 778-79 (Souter, J., concurring in judgment), - :
Importantly, the Couirt considered applying a potentially more restrictive standard thian “shocks
. -the conscience™—a standard that would have categorically barred all “unusually coercive”
- - interrogations. See id, at 783, 788 (Stevens, J., concurring in part and dissenting in part)
- “(describing the ifiterrogation at issue as “torturous” and “a classic example of.a violation of a
- constitutional right implicit in the concept of ordered liberty”) (intemnal quotation marks
omitted); id. at 796 (Rennedy, J,, concurring in part and dissenting in part) (“The Constitition
", does not counitenance the official imposition of severe pain or pressure for purposes of -
 interrogation. This is true whether thie protection is found in'the Self-Incrimination Clause, the
broader guarantees of the Due Process Clause, or both.”). At least five Justices, however,” - -~ - .
rejected that proposition; the context-specific nature of the due process inquiry required that the .
~ standard remain whether an interrogation is conscience-shocking See id. at 774-76 (Thomas; J.,
" - joined by Rehnquist, C.J., and Scalia, 1.); id, at 779 (Souter, J., concurring in the judgment,
.~ TheClA program is much less invasive and extreme than mach of the conduct thatthe -
"+ Supreme Court has held to raise substantive dise process concerns, conduct that has generally . -
: _involved significant bodily intrusion (as in Rochin) or the infliction of,, or indifference to, . o
i Y . gktp'eme pain- dqd suffering (as in Williams and Chavez). As Judge Posner of the Seventh Circuit -

.........................
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has observed, the threshold defining police interrogations that exceed the bounds of substantive . -
~ due process is a “high” one, which requires “misconduct that a reasonable person would find so
beyond the norm of proper police procedure as to shack the conscience, and that is calculated to
"induce not merely momentary fear or anxiety, but severe mental suffering.” Wilkins, 872 F.2d
at 195. In contrast, and as discussed in detail bélow, the enhanced interrogation techniques at
_ issue here, if applied by the CIA in the manner described in this memorandum, do not rise to that
- ‘Jevel of brutal and severe conduct. The interrogators in Williams.chose weapons—clubs, butts-of
guns, sash cords—designed to inflict severe pain. While some of the techniques discussed herein
. involve physical contact, none of them will involve the use of such weapons or the purposeful
“infliction of extreme pain. As proposed by the CIA, none of these techniques involves the
* - indiscriminate infliction of pain and suffering, or amounts to efforts to “wring confessions from
the-accused by force and violence.” Williams, 341U.S. at 101-02. R

. Moreover, the government interest at issue in each of the cases discussed above was the
" - general interest in law enforcement.” That government interest is strikingly different from what -
. . . -isatstake in the context of the CIA program: The protection of the United States and its - -
'. .. interests against terrorist attacks that, as experience proves, may result in massive civilian

‘casualties. Deriving an absolute standard of coriduct divorced from-context, as Chavez -

. demonstrates, is not the established application of the “shocks the conscience” test. Although
“none of the above cases expressly condones the techniques that we consider herein, neither does

. any.of them arise in the special context of pratecting the Nation from.armed attack by a foreign
_enemy, and thus collectively they do not provide evidence of an executive tradition directly -
‘applicable to the techniques we consider here.”* S ' o

x.) . United States Military Doctr.ine.: Theé United States Army has codified procedures for
' military intelligence interrogations in the Army Fleld Manual. On September 6, 2006, the .

. ™ Willians was an example of a prosecution under what is now codified as 18 U.S.C. § 242, which makes
_ it acriminal offense to violate the constitutional rights of another while acting under color of law. Prosecutions
.‘ '_-hzvebembmughrundasecﬁopuzm.mmpmmgaﬁmmmmemmoffmm
D gumt;applyingswﬁonzuconsiMyhavefowsedonwhethétﬂ:pviolqntwﬁensmjusﬁﬁcd. To thisend,
. -federal pattern jury instructions for section 242 prosecutions ask the jury to decide whether the victim was'
o “phymcallyassanlted,mﬂmdMorothumseabnsedmmMymﬂwdwut justification.” Elcventh Circuit
" - Pattern Jury Instruction 8 (2003). Courts of appeals, particalarly after the Supreme Court's clarification af the -
.. “shocks the conscience” standard in Lewis, liave repeated!y tuimed to whether the conduct could be justificd by a
© .- legitimate government interest. Rogers v. City of Little Rock, 152 F.3d 790, 797-98 (8th Cir. 1998).
s % I the context of detention for ordinary criniinal law enforcement purposes, as well as pursuant o civil -
T *  cofumitment, the Supreme Court has held that substantive due process standards require “safe conditions;” including
T - “adequate fodd, shelter, clothing, and miedical care® Youngberg v. Romeo, 457°U.S. 307, 315 (1982). The fuilure to
3 , pmyidedﬂhnﬁﬁqmummhmoadmm'mmw.'shod:mewnﬁwf Thé Court has
- -_'notponsidér‘edwheﬁ&'&ego@mﬂomlddqmtﬁwﬁsgmaﬂfeqﬁxmmaﬁnﬁu'mﬁm,ﬁguda,
" protecting the Nation from prospective terrorist attack’ Nevertheless, it is informative that both the conditians of
confinement at CIA facilities, see Memorandur for John A- Rizzo, Acting General Counsel, Central Intelligence;
W,MWGBM,WW.WMW&M@MAMM@ofW
Detainee Treatmeni Act to Corditions of Confinement at Central Intelligence Agency Detention Facilities at 8 (Avg.

" 31, 2006), and the intesrogation techniques considered lierein, seé infra at 70-72, comply with thie “safe conditions™

-..'.‘- (b)(1 ''''' """""""""" m J N ﬁm Co Ll
(b)(3) NétSe(‘.Ac»:t R o S e ; 190292

36 - - : ,
B - " salim v. Mitchell - U'nited.States Bates #000349 - -
: : .. . .. 08/3172016 -



TC)6) —
- (b)(3) NatSecAct - e

""" . respect to.these traditional conflicts,

Case 2:15-cv-00286-JLQ Document 174-22 Filed 05/22/17

o D'eparttrieni of Defense issued a revised Army Field Manual 2—22.3 on Human Intelligence

Collection Operations. This revised version, like its predecessor Army Field Manual 34-52, lists
a variety of interrogation techniques that generally involve only verbal and emotional tactics. In
the “emotional love appraach,” for example, the interrogator might exploit the lovea detainee
feels for his fellow soldiers, and use this emotion to motivate the detainee to cooperate. Army
Field Mamual 2-223, a1 8-9. The interrogator is advised to be “extremely careful that he does

‘ot threatet} Or coerce a source,” as “conveying a threat might be a violation of the [Uniform
+ Code of Military Justice].” .The Army Field Manual limits interrogations to expressly approved

techniques and, as a matter of Department of Defense policy, also explicitly prohibits eight -
techniques: “(1) Forcing the detainee to be naked, perform sexual acts, or pose in a sexual -
manner, (2) Placing hoods or sacks over the head of a detainee, using duct tape over the eyes;
(3) Applying beatings, electric shock, burms, or other forms of physical paim;

" (4) ‘Waterboarding;’ (5) Using military working dogs; (6) Inducing hypothermia or heat injury;
*(7) Conducting mock executions; (8) Depriving the detainee of necéssary food, water or medical
- care.” Id. at 5-20. The prior Army Field Manual also prohibited other techniques such as “food

deprivation” and “abnormal sleep deprivation.”
‘The eighteen approved techniq.u:es listed in the Army Field Manual are different from and

" less stressful than those under consideration here. The techniques proposed by the CIA are not

strictly verbal or exploitative of feelings. They do involve physical contact and the imposition gf
‘physical sensations such as fatigue. The revised Army Field Manual, and the prior manual, thus

" 'would appear to provide some eévidence of contrary executive practice for military interrogations.

. While none of the six enhanced techniques proposed by the CIA is expressly prohibited under

the current Mariual, two of the proposed techniques— “dietary manipulation” and “sleep _

o depriyation"-'——wa'e prohibited in an unspecified form by the prior Manual.

N

.+ Nevertheless, we do not believe that the prior Army Field Marnual is dispositive evidence
“of traditional executive behavior [and] of contemporary practice” in the context of the CIA -
program for several reasons. The prior manual was designed for traditional armed conflicts,
particularly conflicts governed by the Third Geneva Convention, which provides extensive .

- protections for prisoners of war, including an express prohibition of all forms of coercion. See

'+ Army Field Maral 34-52, at 1-7 to1-8; see also id. at jv-v (requiring interrogations to-comply

with the Geneva Conventions and the Uniform Code of Military Justice); GPW Art. 17. With
eSpes e tra the piior manual provided standards to be administered
genenally by military personsiel without regard to the identity, value, or status of the detainiee. -
By contrast, al Qaeda,terrorists subject to the CIA program will be unlawful enemy combatants,
#ot prisoners of wer. Even within this class of unlawful combatarts, the prograim will be -

- administered only by trained and experienced interrogators who in turn willapply the techniques

only to a subset of high value detainees. Ttius, the prior manual directed at'executing general .

. obligations of all military personnel that would arise in traditional drmed conflicts between - -

" uniformed armies is not controlling evidence of how high value; unlawful enemy combaiants | -
* should be treated. - © S T -' e L

S
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. Incontrast, the revised Army Field Mamual vas written with an explicit understanding

that it would govern how our Armed Forces would treat unlawful enemy combatants captured in - - -

. ‘ﬂie_pm_ent conflict, as the DTA réquired before the Manual’s publication. Thereviseddrmy ~- - |
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- program “shocks the contemporary conscience.” As an igitial maiter, th :
. . informed us that thiese reports are ot meant to be legal conclusions; but instead they are public
.. diplomati¢ statements designed to encourage foreign governments to alter their policiesina
.. ‘manner that would serve United States interests. In any event, the condemned techniques are
i ' .often part of a course of conduct that involves other, more severe techniques, and appears to be .

Field Manual auth‘oﬁzes an additional interrogation technique for persons who are unlawful

. Ccombatants and who are “likely to possess important inteiligence.” See Army Field Manual 2-
22.3, Appendix M. This appendix reinforces the traditional executive understanding that certain

interrogation techniques are app

ropriate for unlawful enemy combatants that should not be used
with prisoners of war. : : : '

" The revised Army Field Manual cannot be described as a firmly rooted tradition, having

' been published only in September 2006. More significantly, the revised Army Field Manual was
* " approved by knowledgeable high level Executive Branch officials on the basis of another

- tinderstanding as well—that there has heen a CIA interrogation program for high'value terrorists

who possess information that could help protect the Nation from another catastrophic. terrorist

“attack®® Accordingly, policymakers could prohibit certain interrogation techniques from general
- use on those in military custody because they had the option of transferri
to CIA custody. That understanding—that the military operates in a differ

ng a high value detainee
_ ent tradition of
. action, and more broadly—is established by the text of the DTA itself. The DTA

. executive

requires that those in the “custody or effective control” of the Department of Defense not be
“subjéct to any treatment or technique of interrogation not authorized by or listed in the U.S.
Army Field Manual on Intelligence Interrogation.” DTA § 1402(a); see also id. § 1406. By
contrast, the DTA does not apply this Field Manual requirement to those in the custody of the

"+ CIA, and requires only that the CIA treat its detainees in a manner consistent with the .
.~ constitutional standards we have discussed herein. DTA § 1403. Accordingly, neither the -
 revised Army Field Manual nor its prior iterations provide controlling evidence of executive

* practice for the CIA in isiterrogating unlawful enemy combatants who possess hi'gh‘val'ue'
iqformation that would prevent terrorist attacks on American civilians. .. - '

.. -State Departmeﬁt Reports Each year, i the State Department’s Country Reportson -
Human Rights Practices, the United States condemns torture and other coercive interrogation

" techniques employed by other countries. In discussing Indonesia, for example, the reports list as -
“[p)sychological torture” condict that involves “food.and sleep deprivation,” but give no specific

information as to what these techniques iavolve. In discussing Egypt, the reports list, as

. . “methods of torture,” “stripping and blindfolding victims; suspending victims from a céiling or
doorframe with feet just touching the floor; [and] beating victims [with various objects].” See

. . .also, e.g., Iran (classifying sleep deprivation as either torture or severe prisonef abuse); Syria .
. (discussing sleep deprivation as.eitlier torture or “lll-treatment?). .° - S '

' Thwe repoits, 'hoﬁreyet_‘,i do ﬁoi provide controlling ewdence that the CIA .inter'll'og.aﬁon'
e State Department has

.,"Weﬁo'nmmmw@mmm'aﬁimﬁ&joﬁwr_whowiic_ibaid&_inth_émmpbsiﬁqnofthqm_riﬁed -
. i .ArmyField Manual was sware of the CIA program. The senior Department of Defense officials who approved the
. Amhhowm.hadu;epmpaclm.a@dmamof the CIA program’s existence. -

38
. Salim v. Mitchell - United States Ba.tes #000351

08/31/2016

’

100294



Case 2:15-cv-00286-JLQ Document 174-22 Filed 05/22/17

S |

undertaken in'ways that bear no resemblance to the CIA interrogation program. The reasons for
the condemned conduct as described by the State Department, for example, have no relationship
. withthe CIA’s efforts to prevent catastrophic terrorist attacks. In Liberia and Rwanda, these
tactics were used to target critics of the govemnment; Indonesian security forces used their
techriiques to obtain confessions for ¢riminal law enforcement, to punish, and to extort money;
Egypt “employ[ed] torture to extract information, coerce opposition figures to cease their
political activities, and to deter others from similar activities.™ , -

. The commitmerit of the United States to condemning torture, the indiscriminate use of
force, physical retaliation against political opponents, and coercion of conféssions in ordinary.

. criminal cases is not inconsistent with the CIA’s proposed interrogation practices. The CIA’s
screening procedures seek Yo ensure that enhanced techniques are ised in the very few
interrogations of terrorists who are believed to possess intelligence of critical value to the United

. States. The CIA will use enhanced techniques only to the extent needed to obtain this ,_

. -exceptionally important information and will take care to avoid inflicting severe pain or suffering
or any lasting or unnecessary harm. The CIA program is designed to subject detainees fo no
more duress than is justified by the Government’s paramount interest in protecting the United
States and its interests from fusrther terrorist attacks. In these essential respects, it fundamentally
differs from the conduct condemned in the State Department reports: '

- Decisions by Foreign Tribunals. Two foreign tribunals have addressed interrogation
. practices that arguably resemble some at issue here. In one of the cases, the question in fact was
- whether certain interrogation practices met a standard that is linguistically similar to the “cruel,
inhuman, or degrading treatment” standard in Article 16 of the CAT. These tribunals, of course,
did not apply a standard with any direct relationship to that of the DTA, for the DTA specifically
- defines “cruel; inhuman, or degrading treatment or.punishment” by reference to the éstablished
.- Standards of United States law. The Senate’s reservation to. Article 16, incorporated into the
- DTA, was specifically desigried to adopt a discernable standard based on the United States
‘Constitution, in marked contrast to Article.16’s treaty standard, which coild have been sibject to.
. -the decisions of foreign governments or international tribunals applying otherwise open-ended
. terms such as “cruel, inliman or degrading treatment or punishment.” -The essence of the
‘Senate’s reservation is that Article 16's standard simpliciter—as opposed to the meaning given it

-~

. by the Senate reservation—is not controlling under United States law,
" . Thethreshold question, therefore, is whether these cases have any relevance to the -

.~ interpretationof the Fifth Amendment. The Supreme Court has not looked to foreign or .
international court decisions in determining whether condirct shocks the conscience within the -
‘meaning of the Fifth Amendment. More broadly, using foreign 1aw to interpret.the United States -
.Constitution remains a subject of intense debate. See Roper v. Simmons, 543 U.S: 551,578 *

* (2005); id ‘at 622-28 (Scalia, ., dissenting); Atkins v. Virginia, 536 U.S. 304,316 n:21 (2002);
.~ id. at 322 (Rehnquist; C.J., dissenting). ‘When interpreting the Constitution, we believe thiat we -
. must look first and foremost to United States sources.. See, e.g:, Address of the Attorney General -
- at the University of Chicago Law School (Nov. 9, 2005) (“Those-who'seek to enshrine foreign .
.-law-in our Coéristitution through the courts therefore bear a heavy burden.”). This focusis -
particularly important here because the Senite’s reservation to Article 16.was designed to -
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provide a discérnable and familiar domestic legal standard that would be insulated from the
impressions of foreign tribunals or govemments on the meaning of Article 16’s vague language.

We recognize, however, the possibility that members of a court might look to foreign
. decisions in the Fifth Amendment context, given the increasing incidence of such legal reasoning
" in decisions of the Supreme Court. Some judges might regard the decisions of foreign or
" international courts, under arguably analogous circumstances, to provide evidence of
_contemporary standards under the Fifth Amendment. While we do not endorse this practi
. find it nonetheless appropriate to consider whether the two decisions in question shed any light
‘upon whether the interrogation techniques at issue here would shock the conscience. - ,

ce, we

: We conclude that the relevant decisions of foreign and international tribunals are
appropriately distinguished on their face from the légal issue presented by the CIA’s proposed
techniques. In Jreland v. United Kingdom, 2 EHRR 25 (1980), the European Court of Human
Rights (“ECHR”) addressed five methods used by the United Kingdom to interrogate members
- of the Irish Republican Army: requiring detainees to remain for several hours “spreadeagled -
- ‘against the wall, with their fingers put high above the head against the wall, the legs spread apart.
and the feet back, causing them to stand on their toes with the weight of the body mainly on the -
fingers”; covering the detainee’s head with a dark hood throughout the interrogation; exposing
the detainee to a continuous loud and hissing noise for a prolonged period; depriving the detainee .
of sleep; and “subjecting the detainee(] to.a reduced diet during their stay” at the detention -
facility. Jd at § 96.- The ECHR did not iridicate the length of the periods of sleep deprivation-or
the extent to which the detainee’s diets were modified. /d at § 104. The ECHR held that, “in
7.+ combination,” these techniques were “inbuman and degrading treatment,” ini part-because they -
/- “arousfed in the detainees] feelings of fear, anguish, and inferiotity tapable of humiliating and
" debasing them and possibly breaking their physical or moral resistance.” /d. at { 167.

T The CIA does not propese to use all of the techniques that the ECHR addressed. With
- regard to the two techniques potentially in common—extended sleep-deprivation and dietary .
. manipulation—the ECHR did not, expressly consider or make any findings as to any safeguards
" that accompanied the United Kingdom’s interrogation techniques. A United Kingdom report, -
- reléased separately from the ECHR litigation, indicated that British officials in 1972had .
recommended-additional safeguards for the sleep deprivation techniques such as the presence of
' and monitoring by a physicisn similar to procedures that are now part of the CIA program. See
infra at 72-75. The ECHR decision, however, reviewed those interrogation techniques-before -
such recommendations were implemented; and therefore; there is some evidence thatthe = = .
.~ techniques considered by the ECHR: were not accomipanied by procedures and safeguards similar ~ -
~'to those that will be applied in the CIA program. T ‘

. Moreimportantly, the ECHR made rio inquiry:into whether any govetnmental interest
mmight have reasonably justified the conduct at issu in that case~—whiich is the légal standard that
‘ the DTA requires.in évaluating the CIA’s proposed interrogation techniques: The lack of suchan -
inquiry reflects the fact that the ECHR’s definition of “inhuman and degrading treatment” beary
little resemblante ta the U.S. constitutional principles incorporated under the DTA. The ECHR
. has demonstrated:this gulf riot only in the freland case itself, but also in other ECHR decisions
that reveal an expansive understanding of the concept that goes far beyond how couits in the
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United States have interpreted our Constitution. For example, the ECHR has held that the so-

called “death row effect”—the years of delay between the imposition of a death sentence and its

execution arising from the petitioner’s pursuit of his judicial remedies—itself constitutes . -
“inhuman or degrading treatment or punishment.” See Soering v. United States, 11 Eur. Ct. HR. _

439 (1989): The Supreme Court, by contrast, has routinely refused to entertain such claims, and
lower federal courts have not found them to have merit. . See, e.g., Lackey v. Texas, 514 U.S.
1045 (1995) (denying certiorari to review a decision rejecting such a claim ovér a dissent by
Justice Stevens); Allen v: Ornoski, 435 F.3d 946, 959'(Sth Cir. 2006) (The petitioner “cannot -

- credibly argue that the evolving standards of decency that mark the progress of 2 maturing
- society, as evidenced by the decisions of state and federal courts, are moving toward recognition’
-of the validity of Lackey claims.”). The ECHR also has read the European Convention to grant
“ that court authority fo scrutinize prison conditions. For example, the ECHR has concluded that it.

is inhuman and degrading to confine two persons to one cell with only.one exposed toilet

‘between them. Melnik v. Ukraine, ECHR 722286/01 (2006). Amid such expansive decisions,

*the ECHR might well regard the propesed enhanced interrogation techniques, or even the

* Amendment, and thus the DTA.

existence of the CIA interrogation program itself, to constitute “cruel, inhuman, or degrading”

treatment under the standards incorporated in the European Convention. Yet we do not regard
the ECHR's interpretation of its own European Convention human rights standards to constitute
persuasive evidence as to whether the CIA techniques in question here would violate the Fifth ..

.. The §uprem¢;‘ Court of Israel’s review of interrogation techniques in Public Committee -
Agarnst Torture v. Israei, HCJ 5100/94 (1999), similarly turned upon foreign legal issues not

. TFelevant here. There; the Israeli court held that Israel’s General Security Service (“GSS™) was

not legally authorized to employ certain interrogation methods with persons suspected of terrorist

o .;activity_.'—inc,luding shaking the torso of the detainee, depriving the detainee of sleep, and forcing
the detainee to remain in a variety of stress positions. The court reached that conclusion, c

LHowever, because it found that the GSS only. had the authority to engage in interrogations
specifically authorized by Israeli domestic statute and that, under the then “existing state of law,”
id. at 36, the GSS was “subject to the same restrictions applicable” to “the ordinary police” - .

" investigator,” id. at 29, See id, (“There is no siatute that grants GSS investigators special
..interrogating powers that are-different or more significant than those granted the police

investigator.”). Under that law, the GSS was permitted oaly to ““examine orally any persons

- supposed ta:be acquainted with the facts and circimstances of any offense’” and to rediice their

L responses to writing, and thus the statute did niot permit the “physical means” of interrogation -
-undertaken by the GSS. /2 at 19 (citing the Israeli Criminal Procedure Statuté Art. 2(1)

" (emphasis added). At the same time, the Israeli court specifically held open whether the

. legislature could authorize such techniques by statute, id at 35-36, and determined that it wasmot
.. -appropriate in tliat caseto consider special int :
‘.- . - mecessary to-save human life id at32% -

errogation methods that might be arithorized when

" % The Israei courtseoognized thai Tsrael had uindertaken a treaty obligztion to pefrz from cruel, nfman, -

" or deigrading treatmient, Public Commitice Against Torture, HCF 5100/94 at 23, but the court specifically grounded

- - t5 holdirig not in its interpretation.of any treaty, but in Isracli statutory law. Iideed, the obtirt recognized that the

igators the autharity to-apply. physical force during the interrogation of suspects

Fo . legislature could “grarit{} GSS investi t .
: terorist activifies,” id 2135, provided only that the:Jaw “befit[s] the values of o

 "-suspected of involvemeat in hostile
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As we have explained-above in ﬁndmg particular U.S. Supreme Court decisions to be
: distinguishable, it is not the law in the United States that interrogations petformed by intelligence
7 officers for the purpose proposed by the CIA are subject to the same rules as “regular police
interrogation(s].” Jd at 29. Thus, the Israeli court addressed a fundamentally different question
" that sheds little light on the inquiry before us. Where the Israeli GSS lacked any special statutory .
.authority with respect to interrogations, the CIA is expressly authorized by statute to “collect
intelligence through human sources and any other appropriate means” and is-expressly
- - distinguished from domestic law enforcement authorities. S0U.S.C. § 403-4a(d)(1). Indeed,
beyond the CIA’s general statutory authority to.collect human intelligence, the Military
Commissions Act itself was enacted specifically to permit the CIA mberroganon program to go
forward. See xrgfra at 43-44. Thus, while the Israeli court rested its 1999 decision on the ‘
* Jegislature’s failure to grant the GSS anything other than.ordinary polxce authority, we facea
. CIA interrogation program clearly authorized and justified by legislative authority separate ﬁ'om
. and beyond those applicable to ordinary law enforcement investigations. And the Israeli
" Supreme Court itself subsequently recognized the profound differences between the legal .
 standards that govern domestic law enforcement and those that govern armed conflict with
- terrorist organizations. - Compare Public Committee Against Torture v. Israel (1999) (stating that
~ “there is no room for balancing” under Israeli domestic law}, with Public Committee Against
Torture in Israel v. The Government of Israel, HCJ 169/02 (Dec. 11, 2005), §22 (holding that
under the law of armed conflict applicable to a conflict against a terrorist organization, “human
. rights are proteoted . but not to their full scopc and emphasmng that such’ nghts must be

- “balance[d]” against “military needs”).

.- - Survival, Evasion, Resistance, and Escape ( "SERE") Training. ' As we noted at the
‘ ) ' outset, variations of each of the proposed techniqueg have been used before by the United States,
- providing some evidence that they are, in some circumstances, consistent with executive
tradition and practice. - Each «of the CIA’s enhanced interrogation techniques has been adapted
from military SERE training, where techniques very much like these have long been used on our
. own troops. - Individuals undergoing SERE training are obviously in a very different situation
‘from detainees undergoing interrogation; SERE trainees know that the treatment they are -
experiencing is part of a training program, that it-will last only a short: txme, and that they will not ,

be sxgmﬁcantly harmed by the training.

. We do not wxsh to. xmdetstate t.he unportanoe of thwe daﬂ'erences, or the gravity of the

o psycholog:ca] trauma that may accompany the relative uncertainty faced by the CIA’s detainees. -
- - On the other hand; the mterrogmon program we consider here relies on techniques that have .
been deemed safe enough to use in thié training of our own troops. We can draw at Jeast one

conclusion from the existence of SERE training—use of the téchniques involved in the CIA’s
interrogation program (or at least the similar techniques from which these have been adapted).
cannot be considered to be categorically inconsistent with “tradmonal exeout:ve behavxox” and

S contemporary practxce regardlxs ofcontext : . . -

fe theStateofLmetmamaedfoupmpapmposqand[inﬁmgsmeaupeashwmtoanmcntno‘grwetdm
Tequired,” id a37. . . . : ;
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- The Enactment of the Military Commissions Act. F inally, in considering “contemporary
;= practice” and the “standards of blame generally applied to them,” we consider the context of the
7 recent debate over ttie Military Commissions Act, including the views of legislators who have
. been briefed on the CIA program. In Public Committee Against Torture, HCJ 5100/94, the
Israeli Supreme Court obsgrv'ed that in a democracy; it was for the political branches, and not the
courts, to strike the appropriate balance between security imperatives and humianitarian '
'+ standards, and it invited the Israeli legislature to enact a statute specifically delimiting the
- security.service’s authority “to apply physical force during the interrogation of suspects
- suspected of involvement in hostile terrorist activities.” /d at 35. In the United States, Congress .
In fact enacted such a statute, responding to the Presidént’s invitation by passing the Military -
Commissions Act to allow the CIA interrogation program to go forward. Whilé the isolated
statements of particular legislators are not dispositive as to whether specific interrogation
techniques would shock the conscience under the DTA, we properly may consider the Military
- Commissions Act, taken as a whole, in coming to an understanding of “contemporary practice,
and of the standards of blame generally applied to them,” and what Americans, throiigh their
fepresentatives in Congress, generally deem to be acceptable conduct by the executive officials
~ . charged with ensuring the national security. Lewis, 523 U.S. at 847 n.8; of. Roper, 543 U.S. 551
- '(2005) (finding the passage and repéal of state laws to be relevant to contemporary standards -
‘under the Eighth Amendment); Akins, 536 U.S. 304 (same). . ' . '

- The President inaugurated the political debate over what would become the Military
. Commissions Act in his speech on September 6, 2006, wherein he announced to the American- -
- people the existence of the.CIA program, the nature of the al Qaeda detainees who had been -
_) . interrogated, and the need-for new legislation to allow the program to “go forward” in the wake
+ . ‘of Hamdan. As the President later explained: “When I proposed this legislatjon, I explained that
1 would have one test for the bill Congress produced: Will it allow the CIA program to
- continue? This bill meets that test.” Remarks of the President Upon Signing the Military:
* Commission' Act of 2006, East Room, White House (Oct. 17, 2006). Senators crucialtoits
 -passage agreed.that the statute must be structured to permit the CIA’s program to continue. See
. 152 Cong. Rec. S10354-02, 510393 (Sept. 28, 2006) (statement of Sen. Graham) (“Should we
. have a CIA program classified in nature that would allow techniques not in the Army Field -
..~ Manual to get good intelligence from high value targets? The answer from my point of view is
- yes, we should.™); id. at'S 10414 (statement of Sen. McCain) (“[M]y colleagues; have no Co
" -doubt—4his législation will allow the CIA to continue interrogating prisoners within the
... "boundaries established in the bill.”).” Representative Duncan Hunter, the leading sponsor of the
" .7 bill in the House, similarly described the legislation as “leav{ing] the decisions as to the methods -
~ of interrogation to the President and to the intelligence professionals at the CIA, so that they may
- carry forward this vital program that, as the President explained, serves to gather the critical. .
. intelligence necessary to protect the country from another catastrophic terrorist attack.” 152 . -
-+ 'Cong. Rec. H7938 (Sept. 29,2006). The Act clarified the War Crimes Act and provided a ,
© . comprehensive framework for interpreting the Geneva Conventions so that the CTA program
. might go forward after Hemdani, B S i

. . The Mihtary Cél#missiobs Act, iq be sure, did not pmﬁibitor license spegiﬁc N o
. ... . iterrogation techniques. As discussed above, Members of Congress on both sides of the debate . °
) .. -expressed widely different views as to the specific intérrogation techniques that might or'might .

B N
- (0@ NatSecAct . - T [ (30299
T B -

: Salim.v. Mitchell - United States Bates #000356 - °
o 08/31/2016



Case 2:15-cv-00286-JLQ Document 174-22 Filed 05/22/17

(b)(3) NatSecAct T, G 7 1 . - :

- notbe perrmtted under the statute, See supra at n.13. Nonetheless, you have mformed us that
prior to passage of the Mihtaxy Commissions Act, several Members of Congress, including the
. full memberships of the House and Senate Intelligence Committees and Senator McCain, were
briefed by General Michael Hayden, Director of the CIA, on the six techniques that we discuss
" herein and that, General Hayden explained, would likely be necessary to the CIA detention and
mterroganon program should the legislation be enacted. In those classified and private
conversations, none of the Members expr&sed the view that the CIA intefrogation program
should be stopped, or that the techniques at issue were inappropriate. Many of those Members
thereafter were critical in ensuring the passage of the legislation, making clear through their -
public statements and through their votesthat they believed that a CIA program along the hncs'

'-’General Hayden descnbed could and should continue.

Beyond those with specific knowledge of the classxﬁed details of the program, all of the :
Members who engaged in the legislative debate were aware of media reports—some accurate,
some not—describing the CIA interrogation program. Those media reports suggested that the
‘United States had used techniques including, and in some cases exceeding, the coerciveness of
the six techmques proposed here. The President’s request that Congress permit the CIA program
to “go forward,” and the carefully negotiated provisions of the bill, clearly presented Congress
with the question whether the United States should operate a classified interrogation-program,
" limited to high vilue detainees, employing techniques that exceeded those employed by, ordinary
law enforcement officers and the United States military, but that remained lawful under the anti-
torture statute and the War Crimes Act. There can be little doubt that the subsequent passage of .
 ‘the statute reflected an endorsement by both the Prwdcnt and Congress of the political branches’-
' ) " shared view that the CIA interrogation program was consistent with contemporary practice, and
therefore did not shock the conscience. We do not regard this political endorsement of the CIA
interrogation program to be conclusive on the constitutional question, but we do find that the
- passage of_ this legislation provides a relevant measure of contemporary standards. '

x - % *

e . The substantive due’ process analysls, as always, must remain highly sensitive to wm
- We do not regard any one of the contexts discussed here, on its own, to answer the critical '
- quest:on. What interrogation techniques are peimissible for use- by trained proféssionals of the

" ClAin ‘seeking to protect the Nation from. foreign terrorists who operate through a diffuse and .

- "sécret international network of cells.dedicated to launching catastrophic terrorist attacksonthe
" United States and its citizens and allies? Nonetheless, we read the: constitutional tradition .
- refiected in thé DTA to permit the United States to émploy a farrowly drawn, extensively .
‘monitored, and carefully safeguarded iritesrogation program for high value terrorists that uses
. enhanced techmqua that do not inflict s1gmﬁca.nt or lastmg physlcal oF mcnta] harm. -

D.

o Applymg thm legal ‘standards to the slxproposed techmques nsed mdmdua]ly and in
: ‘comblnanon, we conclude tha.t thme techmquw are consistent with the DTA. -~ . =
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. Dietary Manipulation: The CIA limits the use of dietary manipulation to ensure that
- .detainees subject to it suffer no adverse health effects. The CIA’s rules ensure that the detainee
" receives 1000 kCal per day as an absolute minimum, a level that is equivalent to a wide range of -
- .commercial weight loss programs. Medical personnel closely monitor the detainee during the
- application of this technique, and the technique is terminated at the prompting of medical
personnel or if the detainee loses more than ten percedt of his body weight. While the diet may
. be unappealing, it-exposes the detairiee to no appreciable risk of physical harm.. We understand
from the CIA that this technique has proven effective, especially with detainees who have a
. particular appreciation for food. In light of these safeguards and the technique’s effectiveness,
~ the CIA’s use of this technique does not violate the DTA. '

: Corrective Techniques. Each of the four proposed “corrective techniques” involves some
physical contact between the interrogator and the detainee. These corrective techniques are of
. two types. First, there are two “holds.” With the facial hold, the interrogator places his palms on
. . either side of the detainee’s face in a manner careful to avoid any contact with eyes. Withthe . -
-+ attention grasp, the interrogator grasps the detainee by the collar and draws him to the -
interrogator in order to regain the detainee’s attention, while using a collar or towel around the
~ back of the detainee’s neck to avoid whiplash. These two techniques inflict no appreciable pain
. on the detainee and are directed wholly at refocusing the detainee on the ‘interrogation and _
~ . frustrating a detainee’s efforts to ignore the interrogation. Thus, the described techniques do not
- violate the requirements of substantive due process.” - T

. Second, the CIA proposes to use two “slaps.” In the abdominal slap, the interrogator may
_begin with his hands no farther than 18 inches away from the detdinee’s abdomen and may strike
the detainee in an area of comparatively littfe sensitivity between the waist and the sternum.
. The facial slap involves a trained interrogator’s striking the detainee’s cheek with his hand. Like
-the holds, the slaps are primarily psychological techniques to.make the detainee uncomfortable;
they are not intended, and may not be used, to extract information from detainees by force or
- " physical coercion. o : ' o .

.+ Thereis no question, however, that the slaps may momentarily inflict some pain. But
" careful safeguards ensure that o significant pain would occur. .With the facial slap, the - -
. ‘interrogator must not wear any rings, and must strike the détainee in the area betweenthe tip of
the chin and the corresponding earlobe to avoid any contact with sensitive.aréas. The
.+ interrogator may not use a fist, but instead must iise an open hand and strike the detainee only. -
" with his open fingers, not with his palm. With the abdontinal slap, the inferrogator also may not -
~ use a fist, may not wear jewelry, and may strike only between the sternum and the navel. The
© interrogator is required to maintain a short distance between himseif and the détainee to prevent
.. a blow of significant force, Undoubtedly, a single application of either of these techniques
.| "presents a question different from their repeated use, We understand, however, that interrogators -
il not apply these slaps with an inteasity, or a frequency, that will cause significant physical -
.. . painorinjury. Our conclusion that these techmiques do not shock the conscience does not mean
-" " - : -‘thatinterrogators may punch, beat, or otherwise physically abuse détainees in an effort to extract
~ -, . .information. To the contrary, the result that we reach here is expressly limited to the use of far : -
- more limited slap techniques thiat have carefully been. designed to affect detainees o

[
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without harming them physically. Slaps or other forms of physical contact that

péychologically, .
questions under the DTA.

~ go beyond those described may raise different and serious

‘Monitoring by medical personnel is also important. Medical personnel observe the
administration of any slap, and should a detainee suffer significant or unexpected pain or harm,
the technique would be discontinued. In this context, the very limited risk of harm associated
with this technique does not shock the conscience. . ' :

" Extended Sleep Deprivation. Of the techniques addressed in this memorandum, .e:xtended :
sleep deprivation again, as under the War Crimes Act, requires the most extended analysis. -

'Nonetheless, after reviewing medical literature, the observations of CIA medical staff in the -
* application of the technique, and the detailed procedures and safeguards that CIA interrogators
and medical staff must follow in applying the techinique and monitoring its application, we
conclude that the CIA’s proposed use of extended sleep deprivation would not impose harm
. unjustifiable-by 2 governmental interest and thus would not shock the conscience.

. The scope of this technique is limited: The detainee would be subjected to no more than
96 hours of continuous sleep deprivation, absent specific additional approval, including legal
. approval from this Office and approval from the Director of the CIA,; the detainee would be
. allowed an opportunity for eight hours of uninterrupted sleep following the application of the -
technique; and he would be subjected to no more than a total of 180 hours of the sleep,
. deprivation technique in one 30-day period. Notably, humans have been kept contimiously
.. awake in excess of 250 hours in medical stidies. There are medical studies suggesting that sleep
J-~ deprivation has few measurable physical effects. See, e.g., Why We Sleep: The Functions of
Sleep in Humans and Other Mammals 23-24 (1998). To be sure, the relevance of these medical
studies is limited. These studies have been conducted under circumstances very dissimilar to
those at issue here. Medical subjects are in a relaxed environment and at relative liberty to do
- whatever keeps their interest. The CIA detainees, by contrast, -are undoubtedly under duress, and
their freedom of movement and activities are extremely limited. CIA medical personnel, :
.. however, have confirmed that these limited physical effects are not significantly aggravated in
. theunique environment of a CIA interrogation. S o o ' '
" Asdescribed above, the CIA’s method of keeping detainees awakeé—continuous
standing—can cause edema, or sweiling in the lower legs and feet. ‘Maintaining the standing
* position for as many as four days would be extremely unpleasant, and unider some circumstances,
- painful, although edema and muscle fatigue subside quickly when the detainee is permitted to sit

orto recline.”

o  \We understand that during the use af the proposed extended sleep deprivation techuique, the detainee
' ,-wmdmm.awlemwwmmmmmmm'mmm -
" would be used to avoid the need regularly to unshackle the detsinee for use of the toilet, and would be regularly
" checked to avoid skin irritation or unnecessary discomfort. Thie proposed use of the undergarment is justified ot - * -

L just for sanitary reasons, but also tq protect both the detaines ' .
.- dangerous pliysical contact. Wealspimdasiandmatthedeta'ipeewoqldm' itional clothing, such asa pair of ..
o shons,ovathclmdagaxmemdunngapphmnonofthxstechmquc. ' e : -
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: At the same time, ﬁo’wever, the CIA employs-many sdfeguards to ensure that the detainee
does not endure significant pain or suffering. The detainee is not permitted to support his weight

" by hanging from his wrists and thereby risking injury to himself. This precaution ensures that

the detainee’s legs are capable of functioning normally at all times—if the detainee cannot

- support his own weight, administration of the technique ends. In addition, the CIA’s medical
.- personnel monitor the detainee throtghout the period of extended sleep deprivation. They wil

halt use of the technique should they diagnose the detainee as experiencing hallucinations, other
.abnormal psychological reactions, or clinically significant diminishment in cognitive

 functioning. Medical personnel also will monitor the detainee’s vital signs to ensure that they

stay within normal parameters. If medical personnel determine that the detainee develops
clinically significant edema or is experiencing significant physical pain for any reason, the
technique either is discontinued or other methods of keeping the detainee awake are used. These

.-, - ‘accommodations are significant, because they highlight that the CIA uses extended sleep.
- deprivation merely to weaken a detairiee’s psychological resistance to interrogation by keeping

him awake for longer than normal periods of time.

Combined Effects. We do not evaluate these techniqﬁes in isolation. To determine

whether a course of interrogation “shocks the conscience,” it is important to evalvate thie effect
‘of the potential combined use of these techniques. See, e.g., Williams v. United States, 341 U.S.

97, 103 (1951) (evahiating a three-day course of interrogation techniques to determine whether a
constitutional violation occurred). Previously, this Office has been paiticularly concerned about -

.. techniques that may have a mutally reinforcing effect such that the combination of techniques
~ - might increase the effect that-each would impose on the detainee. Combined Use at 9-11.-

Specifically, medical studies provide some evidence that sleep deprivation may reduce tolerance .

" to some forms of pain in some subjects.’ See, e.g., B. Kundermann £z al,, Sleép Deprivation

Affects Thermal Pain Thresholds but not Somatosensory Thresholds in Healthy Volunteers, 66.

-~ Psychosomatic Med. 932 (2004) (finding a significant decrease in heat pain thresholds and some

decrease in cold pain thresholds after one night without sleep); S.- Hakki Onen ef al., The Effects .
of Total Sleep Deprivation, Selective Sleep Interruption and Sleep Recovery on Pain Tolerance -

- Thresholds in Healthy Subjects, 10 J. Sleep Research 35, 41 (2001) (finding a statistically

significant drop of 8-9% in tolerance thiresholds for mechanical or pressure pain aftér 40 hours); 3

+ . '1d-at 35-36 (discussing other studies). Moreover, subjects.in these meédical studies haye been
~observed to increase their consumption of food during a period of sleep deprivation. See Why
~ . We Sleep at 38. A separate issue therefore could arise as the sleep deprivatior technique may be

used during a period bfd_ie’tmy-manipmaﬁog :

Nonéthgless, weare satisfied tha.t there are safeguards in plaée to brotéq( against any

 significant enhancement of the effects of the techniques at'issue when used in combination with -

sleep deprivation. Detainees subject to dietary manipulation are closely monitored, and any
statistically significant weight Joss would result ini cessation of, ‘at a minimum, the dietary

~ -manipulation technique. With regard to pain sensitivity, none of the techniques at issue here
- involves such substantial physical contact; or would be used with such frequency, that sleep
 déprivation would aggravate the pain associated with these techniques to level that shocks the
conscience, More generally, we have been assured by thie CIA that they will adjust and monitor, |

the frequency and intensity 6f the use of other techiniques diiring a period of sleep deprivation.
Combiried Use at 16. - - S
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. Inevaluating these techniques, we also reoognize the emotional stress that they may -
'‘impose upon the detainee. While we know the careful procedures, safeguards, and limitations
under the CIA’s interrogation plan, the detainee would not. In the course of undergoing these

techniques, the detainee might fear that more severe treatment might follow, or that, for example,

. the sleep deprivation technique may be continued indefinitely (even though, pursuant to CIA
procedures, the technique would end within 96 hours). To the extent such fear and uncertainty
may occur, however, they would bear a close relationship to the important government purpose
of obtaining information crucial to preventing a future terrorist attack - According to the CIA, the -
belief of al Qaeda leaders that they will not be harshly treated by the United States is the primary
obstacle to encouraging them to disclose critical intelligence. Creating uncertainty over whether
that assumption holds—while at the same time avoiding the infliction (oreven the threatened
. infliction, see supra at n.21) of any significant harm—is a necessary part of the-effectiveness of
these techniques and thus in this context does not amount to the arbitrary or egregious conduct
- that the Due Process Clause would forbid. When used in combination and with the safeguards
described above, the techniques at issue here would not impose harm that constitutes “cruel,
inhuman, or degrading treatment or pynishment” within the meaning of the DTA. o

IV

The final issue you have asked us to address is whether the CIA’s use-of the proposed
o interrogation techniques would be consistent with United States treaty obligations under -
Common Article 3 of the Geneva Conventions, to the extent those obligations are not
- encompassed by the War Crimes Act.** As we explain below, Common Article 3 does not
) - disable the United States from employing the CIA’s proposed interrogation techniques.

: 3 Through operation of the Military Commissions Act, the Geneva Conveations, outside the requircments -
. qftheWarCﬁmsAd,wﬁsﬁmwﬁtdidauymmfoMeMybbﬁgaﬁoaofthqMSta.tes.nUhdcrﬂ;é .
" National Se ‘tyActot'1947,propatymnhoﬂudmaaimpmgmmsnedoﬂycpmplyﬁmthc&nsﬁuniqn
" and the statistes of the United States; See 50 U-S.C. § 413b(a)(5) (prohibiting the authorization of covert actions °
N “that would violate the Constitution or any statute of the United States;” without mentioning treaties). Nevertheless,
" we understand that the CIA intends for the program to comply with Common Article 3, and our avalysis below is
-, premised on that policy determination: - - . R S
“." . " Inaddifion, we note that the MCA provides another mechanism'whereby the Président could ensure that the. -
+".’ Coriimon Article 3 does not apply to the armed conflict against 4i Qaeda. Section 5(a)(3) of the MCA provides the .
iPr&dthﬁ&emnhoﬁﬁmz‘iﬂuwﬂﬁemmﬁngHmﬂmdmmwm?mgh .

- . added). By specifically invoking administrative law, the MCA provides the President with at least the same - -
i mnhoﬁtjmhmu&euwyasmadmﬁmaﬁwagmyﬁmﬁmmmafedaﬂm;TheSupmnc
. “Court has held that an administrative ageicy's reasonable interpretation of 2 fodcral statute is to be “given '
*.--controlling weight™ even ifa court has heid in a prior case that another i efation was better than the ané- ,
. contained in the agéncy regulation. See Nat'l Cable & Telecomn Ass'nv. Brand X Internet Sérv., 545U.5.9617, - -
980-986 (2005). As thé Court explained, the “prios judicial constiuction of a statute trumps ax agency construction * -
" otherwise entitled to Chevron deference only-if the prior court decision liolds that its construction follows from the - .
s unambiguous.terms of the statute and thus leaves no room for agency discretion.” Id at982. -Hamdon did not hold .-
T\ - . -Aticle 3 was that it applied to any conflict that was not a coriflict between states. The Couit did not address the fact
) - that the Presidenit bad reached the opposite conclusion in his Febriary 7, 2002 order, and reduced that view tothe

ey o m | . ﬁfﬁm o o ‘.'..0.0304:‘
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g . Commori Article 3 has been described as a “Convention in miniature.” Intemational
Comniittee of the Red Cross, Jean Pictet, gen. ed., I Commentaries on the Geneva Conventions . .
at 34 (1960). It was intended to establish a set of minimum standards applicable to the treatment

of all detainees held in non-international armed conflicts.
. 1. .

- Ourinterpretation must begin “with the text of the treaty and the context in which the
written words are used.” Société Nationale Industrielle Aéropostiale v. United States District
Court, 482 U S, 522, 534 (1987); Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991): see

+ also Vienna Convention on the Law of Treaties, May 23, 1969, 1144 UN.T.S. Article 3 1(1) (“A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in light of its object and purpose.”); see also Ian -

.. Brownli€, Principles of Public International Law 629 (1990) (“The language of the treaty must

. ‘be interpreted in light of the rules of general international law in force at the time of its

~conclusion, and also in light of the contemporaneous meaning of the terms.”).”> The foundation
of Common Article 3 is its overarching requirement that detainees “shall in all circumstances be
treated humanely, without any:adverse distinction based on race, color, religion or faith, sex, -
‘birth'or wealth;: or any other similar criteria.” This requirement of humane treatment is

. ‘supplemented and focused by the enumeration of four more specific categories of acts that “are
‘dnd shall remain prohibited at any time and in any place whatsoever.” Those forbidden acts are:

o) o ' : o ' ;
A (a) Violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture; - - . ’

" (b) Taking of hostages;

" .. "erroncous™ litigating position of the Solicitor General. See 126 S, Ct. at 2795; id. at 284546 (Thomas, ., -
~;_dissqilﬁng)(mognﬁng&ﬂ&emjoﬁyﬁdnmad&mwhdha:meumywasmgummdefcxmm
L Bo@uisetthCAm!yallowsthePnddmtbimmthe‘hpplimﬁoﬁ”,ochmmoﬁA;ﬁdeSby
*, excoutive order, he lawfally cguld reassert his pre-Hamdan interpretation of the treaty. ‘Whille we neéd not fully
. expllore the issae her, we have lttle doub that 2.2 matter of text and history, the President could reasonably find
", thatan“a ict no i , er occurring in the teritory of one of the High Contracting -
Pm&dmmmmmmdmmdﬁmhmmﬁmmﬁammmﬂngmw .
boundaries. See, e.g., Piciet, Il Commentaries, at 34.(Speaking genei , it muist be recognized that the conflicts -
: mfwdmmmqegmmdwﬂjmwimmmedfmwsjmdm;ddemyggdinhoﬁﬁﬁw. in short, which
5..areinmanympwtssinﬂa'r'toan'imamﬁoml,via;bmmkeplaqefwdmﬂwmﬁuioqurgkcom') .
 (cmphasis added). Therefore, although we assume in light of Hamadan that Common Article 3 applies to the préseat . -
. "‘bon_ﬂjct,.mxioteﬂmthe&ﬁdunpmisﬁbhcaﬂdhm@ﬂmmkﬁde}nmwappbby'mmﬁnod&
R ”Althon@the‘Upiwd.Stat&'hasnotmﬁﬁedtthi;ﬁmComﬁonmthe[.a'w.of'l‘raﬁes,w_ehaveoﬂm
‘ldokedmAxﬁclesnand32ofﬂquoﬁvuﬁm‘asamfornﬂsbfmhwpmm{imwiddymgnizéd.h

‘{ (b)(:')‘_-". """"""""""""""""" :.-;._._:__:_'__ L .. . N} .‘ ' .A . . ‘, . . .
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(c) Outrages up.oﬁ personal dignity, in paﬁiculér, humiliating and degrading
treatment; : . '

(d) The passing of sentences and the carrying out of executions without previous
. judgment pronounced by a regularly constituted court affording all the judicial
“guarantees which are tecognized as indispensable by civilized peoples.

* Of these provisions, two have no application here. The proposed CIA interrogation methods will
involve neither the “taking of hostages” nor the “passing of sentences [or] the carrying out of
executions.” Thus, our analysis will focus on paragraphs 1(a) and 1(c), as well as Common -

* Article 3’s introductory text. o ' o

R Where the text.does not firmly resolve the application of Common Article 3 to the CIA’s
" proposed interrogation practices, Supreme Court precedent and the practices of this Office direct . -
- us to several other interpretive aids. As with any treaty, the negotiating record—also known as -
. ... the travaux préparatoires—of the Geneva Conventions is relevant. See, e.g., Zicherman'v.
' Korean Air Lines Co., 516 U.S. 217, 226 (1996) (“Because a treaty ratified by the United States
~is dot only the law of this land, but also an agreement among sovereign powers, we have
~ traditionally considered as aids to its interpretation the negotiating and drafting history (Fravaux
préparatoires) and the post-ratification understanding of the contracting parties.”); see also.
. ‘Vienna Convention on the Law of Treaties Art. 32(a) (stating that “supplementary means of
o - interpretation, incliding the preparatory work of the treaty,” may be appropriate where the
) . ineaning of the text is “ambiguous or obscure™). With régard to the Geneva Conventions, an
' _additional, related tool is available: In 1960, staff members of the International Committee of
" the Red Cross, many of whom had assisted in drafting the Conventions, published Commentaries
.on each of the Geneva Conveations, under the general editorship of Jean Pictet. - See Jean Pictet,
" gen. ed., Commentaries on the Geneva Conventions (ICRC 1960} (hereinafter, “Commentaries”).
. * These Commentaries provide some insight into the fiegotiating history, as well asa fairly, =
~ comtemporaneous effort to explain the ICRC’s views on the Conventions’ proper interpretation.
" The Supréme Coust has found the Cammentaries persuasive in interpreting the Geneva:
" ‘Conventions. See Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2796-98 & n.48 (2006) (citing the
. Commentaries ten times in interpreting Common Article 3 'to apply.to the armed conflict with al
‘Qaeda and explaining that “[tjhough not binding law, the [ICRC Commentary] is, as the parties

" - recognize, relevint in interpreting the Géneva Conventions™). - . -
©.. " Inaddition, certair international tribunals kave in recent years applied Common Article 3 *-
- in war crimes prosecutions—the International Tribunal for the Former Yugoslavia (“ICTY”) and- -
" the International-Criminal Tribunal for Rwanda.(“ICTR”). Their decisions may have relevance -
, 7" aspersuasive authority.. See Vienina Convention on the Law of Treaties Art. 31(3)(b) (stating
.7 . that “subsequent practice in application of the treaty” may be relevant to its interpretation). The
" * . .. Siipreme Court récently explained that the intefpretation of a treaty by an international tribunal .
..+ .7 charged with adjudicating disputes between signatories should receive “respectful o
* consideration.” Sanchez-Llamas v. Oregon, 126 S. Ct. 2669, 2683 (2006); see.also Bredrdy.”
. ‘Greene, 523 U.S. 371, 375 (1998) (per curiain).” The Geneva Conventions themsetves donot

s ) : ' ?~.c1ia.rg_e,either'_ ICTY or ICTR with this duty, leaving their views wi_tbbbmewhatless weight than
,-"'._:;,.:-._f.._'i':_...“_‘ ..... : :...._...'...v.’.__._.:_.:.-.' _______ . § . .‘i : ﬁ - . - - -
CNasecps g L9306 -
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such a tribunal otherwise inight have. We do, however, find several decisions of the ICTY of
. use, and that our gnalysis aligns in many areas with the decisions of these tribunals provides
some comfort that we have accurately interpreted the treaty’s terms.

" Finally, we also recognize that the practices of other state parties in ‘implementing
- Common Article 3 (as opposed to the statements of officials from other nations, unsupported by
any concrete circumstances and conduct) may serve as “a supplementary means of ‘
interpretation.” See Vienna Convention on the Law of Treaties Art. 31(3)(b). We have found
only one country, the United Kingdom, to have engaged in a sustained effort to interpret
. Common Article 3 in a similar context, and- we discuss the relevance of that example below.*®

In addition, the Preparatory Commiitee for the International Criminal Court established
. under the Rome Statute has developed-elements for crimes under Common Article 3 that may be
‘tried before that-court, and an accompanying commentary, See Knut Dormann, Elements of.
. Crimes under the Rome Statute of International Criminal Court: Sources and Commentary’
(Cambridge 2002). The United States is not a party to the Rome Statute, see Letter froms John R
Bolten, Undersecretary of State, to U.N Secretary General Kofi Anan (May 6, 2002) »
. (announcing intention of the United States not to become a party to the Rome Statute), but
several parties-to the Geneva Conventions are. Thus, while the Rome Statute does not constitute * -
a legal obligation of the United States, and its interpretation of the offenses is not binding as a
matter of law, the Statute provides evidence of how other state parties view these offenses. Like
. the decisions of international tribunals, the general correspondence between the Rome Statute:
. and our interpretation of Common Article 3 provides some confirmation of the correctness of the -
o ) : interpretation herein. : : : :
2
- . . Inaddition to the guidance provided by these traditional tools of treaty interpretation, the . .
- Military Commissions Act substantially assists ourinquiry. - L -

© . TheMCA amends the War Crimes Act to include nine specific cnmma] offenses defining.
- - the grave breaches of thé Geneva Conventions, which we have discussed .above. These ‘
- -amendments constitute-authoritative statutory implementation of a treaty.”’ As important; by _

o '”mcmwmﬁmymmWﬁsmedvﬂwﬂmabpwsmmmmbm'_
. violate Common Article 3 without conducting any interpretation. The.Government of France, for instance,
: repomdlyins&tuwdtd'tmeasanoﬁdalmacﬁwhseeﬁngmam&h&nrecﬁbnhthq’&m—?mchtaﬁmyof
©.  Algeriabetween 1954 and 1962. See, e.g., Shiva Eftekchari, France and the Algerian War: From a Policy of
' Forgetting' to a Framework of Accountability, 34 Colum. Hum. Rts. L. Rey. 413, 421-22 (2003). More recently,
.'mmm@gﬁhmﬁolﬁmsof&mkﬁdﬁh@hgﬁ&dwwconﬂiah .
. Chechnya. Wedonbtﬂheamhacﬁmasa’gzﬂdebthgmanihgof&mmonArﬁdeB,aulih&ed;nanyofﬂxe
- _ condemnable.- But thest examples do reinforce the need 1o distingnish what
- states say from what they in fact do when confronted with their own natioril security challenges. =~ . -
- . Congress provided a comprehensive framework for discharging the obligations of the United States ~
. "'.undertheGéncvaCmvmﬁom,andsui:hlegislaﬂonpropuiyinﬂnmcésmicons'nhdionofﬂnﬁmm S
y. . - Comventions. Congress regularly enacts legislation implementing our treaty obligations, and that legislation. -
R , provides definttions fof undefined trety termis or oftierwise specifics the domestic legal effect of such freafies. See,

F — _______ ------ . ____________ i - ﬁ . - - - ’ .
: TR Meremss [ © 100307
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statutorily prohibiting certain specific acts, the amendments allow our interpretation of Common
Article 3 to focus on the margins of relatively less serious conduct (i.e., conduct that falls short
of a grave breach). Accordingly, we need not decide the outer limits of conduct permitted by
certain provisions of Common Article 3, so long as we determine that the CIA’s practices,
limited as they are by clear statutory prohibitions and by the conditions and safeguards applied.
by the CIA, do not implicate the prohibitions of Common Article 3. For that interpretive task,
the War Crimes Act addresses five specific terms of Cormon Article.3 by name—torture,”
“cruel treatment,” “murder,” “mutilation,” and the “taking of hostages.” “Although the War
.. Crimes Act does not by name mention the three remaining relevant terms—“violence to life and
". . person,” “outrages upon personal dignity, ini particular, humiliating and degrading treatment,”

and the overarching requirement of “humane[]” treatment—the Act does address them in part by
identifying and prohibiting four other “grave breaches” undes Common Article 3. Three of these
‘offenses—performing biological experiments, rape, and sexual assault or abuse, see 13 U.S.C.
'§§ 2441(d)(1)(C), (G), (H)—involve reprehensible conduct that Common Article 3 surely
prohibits. The Act includes-another offense—intentionally causing serious bodily injury—which
may have been intended to address the grave breach of “willfully causing great suffering or

" serious.injury to body or health,” specified in Article 130. This grave breach is oot directly

- linked to Common Article 3 by either itstext, its drafting history, or the ICRC Commentaries,
“nevertheless, the “serious bodily injury” offense in the War Crimes Act may substantially
overlap with Common Article 3’s prohibitions on “violence to life and person” and “outrages

upon personal dignity.” -

. ‘Congress also stated in the MCA that the amended “provisions of {the War Crimes Act]
" fully satisfy the obligation under Article 129 of the Third Geneva Convention for the United .
2 Statesto provide éffective penal sanctions for grave breaches.which are encompassed in
common Article 3 in the context of an armed conflict not of an intemational character.” MCA
§ 6(a)(2).- This statutory conclusion suggests the view of Congress that the terms “murder,”
“mutilation,” “cruel treatment,” “torture,” and the “taking of hostages” in Common Article 3 are -
. . properly interpreted to be coterminous with the identically named offenses in the War Crimes
. -Act. Article 130 of the Third Geneva-Convention expressly states that two of these offenses—
torture and murder (“willful killing” in Article 130)—are grave breaches. As explained below,
. internatipnal commentators and tribunals believe that a third offénse——cruel treatment—is
" . identical to the grave breach of “inhuman treatment” in Article 130. To criminalize only a subset
- -of those acts-'would not be consistent with the obligation of the United States under Article 129
- of GPW, and Congress believed it “filly satisf[ied]” that obligation in the MCA.>* In any event,
"o legislative history indicates that Congress believed the War. Crimes Act left a gap in covérage

_ e.g., 9U.S.C. §§ 201-208 (addressing the scope of the-Convention on the Recognition.of Foreign Arbitral Awards),
. 18USC § 1093 (implementing and defining terms of the Convenﬁondnthe?mvenﬁonand?mﬁshm_aitoﬂhc‘ .
", Crimé of Genocide); 17'U.S.C. § 116(a) (defining terms of the Convention for the Protection of Literary and Astistic
. Works); 18 U.S.C. § 2339C (defining terms of the ImgnnﬁonalConvenﬁoﬁfortheSwassionot'meF’mdngof
Terrorism); 26 1).S.C. § 894(c) (interpreting the United States-Canada Income Treaty of 1980). - : S

W noodl st definitely resalve the question of Congress's intention s f the two ather termns of Commion .
- Ar;icle3deﬁnédix'x'theWarOim_aAct-—“muﬁlaﬁdn'andthe“tzldng'ofhostag&{—ndthu‘ofwhichappws. -
* expressly in Article 130 of GFW. Moﬁenssubnﬂimpﬁt}n&edbythe’pmposeﬂ%inlmyﬁonm&hod& o
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‘with respéct to any of its offenses that expressly address by name specific prohibitions in
Common Article 3. Combining Congress’s view in its implementing legislation with our own
analysis of Common Article 3’s relevant terms, including the alignment of Congress’s .
definitions with interpretations of international tribunals, we conclude below that Congress’s
view is correct and that it has in the War Crimes Act fully and correctly defined the terms at
.issue, namely “torture” and “cruel treatment ” . o

3.

N . Congress in the MCA also made clear, however, its view that the grave breaches defined: o
 in the War Crimes Act do not exhaust the obligations of the United States under Common
Article 3. The War Crimes Act, as amended, states that “the definitions [in the War Crimes Act]
.are intended only to define the grave breaches of Common Article 3 and not the full scope of the .
* United States obligations under that Article.” 18 U S.C. § 2441(d)(5). As to the rest, the Act
" . states that the President may “promulgate higher standards and administrative regulations for
_violations of treaty obligations which are not grave breaches of the Gerieva Conventions.” :-MCA'

§ 6(a)3)(A). -

- Our inquiry with respect to the residual meaning of Common Article 3 is therefore
confined to the three terms not.expressly defined in the War Crimes Act—“violence to life or
person,” “outrages upon personal dignity,” and “humane” treatment—to the extent those terms
" have meaning be}'ond what is covered by the four additional offenses under the War Crimes Act
. described above.” The President, Members of Congress; and even Justices of the Supreme
) Court in Harndan have recognized that these provisions are troublingly vague and that post hoc -
interpretations by courts, international tribunals, or other state parties would be difficult to "
“predict with azi acceptable degree of certainty: See, é. g., Address of the President, East Room,
.'White House (Sept. 6, 2006) (“The problem is that these [e. g., “outrages upon personal dignity,
. in particular, humiliating and degrading treatment’] and other provisions of Common Article
Three are vague and undefined, and each could be interpreted in different ways by. American ard
- foreign judges.”); 152 Cong. Rec. $10354-02, 510412 (Sept. 15, 2006) (Statement of Sen. =~ - -
:McCain) (“Observers have commented that, though such ‘outrages [upon personal dignity]’ are
- . difficult to define precisely, we all know them when we see them. However, neither I nor any
.other responsible member of this body should want to prosecute and potentially sentence to death
any individual for violsting such a vague standard.”); Harndom, 126 S. Ct. at 2798 (“Common
. Article 3 obvicusly tolerates a great degree of flexibility in trying individuals captured during’
-armed conflict; its reqiirements are general ones.”); /d. at 2848 (Thomas, J., dissenting) = .
(characterizing provisions in Common Article 3 as “vague™ and “nebulous™). .

- They were not the first to remark on this uncertainty, nor i the uncertainty an accideant.
- The Commentaries explain that the Conventions™ negotiators found it “dangerous to try to go
:+ “into too much detail” and thus sought “flexible” language that would keep up with ynforeseen
* 7 circumstances. Pictet, IIT Commentaries, at 39; sée IV Commentaries, at 204-05 (“It seems -

- P As wenplambdom, Oonmconeaxydeﬁned thecontzm quOﬁlIﬁ;):ﬂ.A;t‘ic.lé}fs pmhibiﬁms:on. e
cruel treatmeat in the War Crimes Act’s “cruel and inhuman treatment” offense. See inffa at part [V.B.Lb.
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useless or even dangerous to attempt to make a list of all the factors which make treatment
‘humane.””): see also 2A Final Record of Diplomatic Conferences of Geneva of 1949, at 248 .

(“Mr. Maresca (taly) thought that it gave greater force to a rule if he merely stated its _
fundamental principle without any comments; to eater into too many details could only limit its

scope.”). :

The difficult task of applying these remaining terms is substantially assisted by two
interpretive tools established in United States practice as well as intemnational law. The first of -
" these turns to more developed United States legal standards—similar to those set forth in
‘Common Arficle 3—to provide content to Common Article 3’s otherwise general terms. This
- approach is expressly recommended by Congress in the Military Commissions Act, which

reaffirms the constitutional standards of treatment extended abroad and to aliens by the Detainee
Treafment Act. The MCA further provides that any violation of the constitutional standards in
1 Article 3 armed conflict constitutées a. .

the Detainee Treatment Act in connectiofi with a Common

" . violation of Common Article 3. See MCA § 6(a)(1). The MCA thus both points us to particular
~* domestic law in applying Common Article 3 and leaves open the possibility—advanced by many

* during the debate over the MCA—that compliance with the DTA as well as the specific criminal

" prohibitions in the War Crimes Act would fully satisfy the obligations of the United Statesunder

. Common Article 3. i

' . Duxing_the legislative debaie over the Military Conimissith Act, Secretary of State
" - Condoleezza Rice explained why the State Department believed that Congress reasonably could
-declare that compliance with the DTA would satisfy United States obligations under Common
. Article 3: ' : - . ' o

In a case where the treaty’s terms are inherently vague, it is appropriate for a state
to look to its own legal framework, precedeats, concepts and norms in interpreting -
- these terms and carrying out its intemational obligations. . . . The proposed '
 legislation would strengthen U.S. adherence to Common Article 3 of the Geneva
- Conventions because it would add meaningful definition and clarification to' .
" .. vague terms in the treaties. R o

- In the department’s view, there is not, and should not be, any inconsistency with
. respect to the substantive behaviar that is prohibited in paragrapbs (a) and (c) of -
. Section 1 of Common Article 3 and the behavior that is prohibited as “cruel, = T
* inhuman, or degrading treatment or punishment,” as that phrase is defined in the
" U.S. reservation to thé Convention Against Torture. That substantive standard
* was-also utilized by Congress in the Detainee Treatment Act. -Thusitisa '
_ reasonable, good faith interpretation of Common Article 3 to state . . Jthatthe . .
 prohibitions found in the Detainee Treatment Act of 2005 fully satisfy the . -
‘.- - obligations of the.United States with respect to the standards for detention and
©'treatment established in those paragraphs of Common Articlé 3. - S

Sl Letter from Secretary of State Condoleszza Rice to the Honorablé John Warner, Chairman of the " - -
.~ . Senate Armed Services Comimittee (Sept. 14; 2006) (“RiceLetter”). In enacting the MCA, . °
) " Congrws did not quciﬁcallj"dec}arethaithe satisfaction of the DTA wc_)uld satisfy . United Stat&s
e ongmemr]  mionens R
. NatSecAct ' | - o .
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obligations under Common Article 3, but Congress took measures to leave open such an
- interpretive decision. In particular, section 6¢a)(3) of the MCA expressly delegates to the
. President the authority to adopt such a “reasonable, good faith interpretation of Common
Article 3,” and section 6(a)(1) provides that the prohibition under the DTA is directly relevant in

interpreting the scope of United States obligations under Common Article 3.

" Itis striking that Congress expressly provided that every vwlat:on ofthe DTA
“constitutes [a] violation[] of common Article 3 of the Geneva Conventions prohibited by United:
States law.” MCA § 6(a)(1). Especially in the context of the legislative debate that accompamed :
. the passage of the Military Commissions Act, this statement suggests a belief that the traditional . -
constitutional standards incorporated into the DTA very closely track the humanitarian standards
* of Commen Article.3. If the fit were loose, it would be difficult to foreclose the possibility that -
- some wolauons of the DTA would not also be violations of Common Article 3, unless Congress .
were of the view.that Common Article 3 is in all cases more protective than the domestic -

: consututlonal prowsxons applicable to our own citizens..

R The manner in whxch Congress reaffirmed the Presxdent s authority to interpret the
. Geneva Ceonventions, outside of grave breaches, is consistent with the suggestion that the
- Detainee Treatment and War Crimes Acts are substantially congruent with the requirements of
- Common Article 3. The Military Commiissions Act, after identifying both the grave breaches set
outin the War Crimes Act and transgressions of the DTA as violations of Common Article 3,
 ‘states that the President may “promulgate higher standards and administrative regulations for
violations of treaty obligations which are not grave breaches of the Geneva Conventions.”
J . MCA § 6(a)(3)(A) (emphasis added). The provision does not mention.the DTA: While the
o provision indicates that there are violations of Common Article 3 that are not grave breaches
. covered by the War Crimes Act, it also unphes that the DTA may address those additional
- violations. See also 18 US.C. § 244 l(d)(S) as amended by MCA § 6 (stating that “the -
definitions [in the War Crimes Act] are intended only to define the grave breaches of Common
Article 3 and not the ﬁxll scope of the Umted States obligations under that Article” ') .

PRRER In applymg the DTA’s standnrd of humane treatment to Common Artlcle 3, Congwss .
wasactmgmaccordancewrthapractwegroundedmtheteadandhlstoxyoftheGeneva .
.-, Conventions. The Conventions themselves recognize that, apart from “grave breaches,” the state .
. parties have some flexibility to consult their own legal traditions in implementing and
- discharging their treaty obligations, Although parties are obligated to prohibxt grave breaches,
.- - with “penal sanctions,” see GPW Art; 129 Y- 1-2, the Conventions require parties:“to tike -
- measures necessary for the suppr&cslon of other breaches of the Convention{s],” id. §3. The -
. Commentaries also suggest such an approach when they explain that Common Asticle 3 was
. drafted with reference to the then-existing domestic laws-of state parties: It “merely demands-
- rwpectibrcertmnnﬂes,whchwerealreadyrecogmzed as essential in all civilized Gountries; and
., - embodied in the national legislation of the States in question.” - Pictet, III Commentanes at 36.
" Not only was the United States : amiong the Conventions® leading drafters, but it was then (as it is .
* - now) among the leading constitutional democracies of: the world. - It is therefore manifestly -
: appropriate for the United States to consider jts own constitutional-traditions—those rules _
- “embodxed in the nanonaj leglshuo of the Umted Statw—-m determnmg the mwmng of the

Py SO N 1 S
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' general standards embodied in Common Article 3. The DTA incorporated constitutional

standards from our Nanon s legal tradition that predate the adoptxon of the Geneva Convennons

JIndeed, the United States prewously has looked to its own law to clanfy ambiguous
treaty terms in similar treaties. A leading éxample is now embodied in the DTA itself. Faced
with an otherwise undefined and difficult-to-apply obligation to refrain from “cruel, inhuman, or-
degrading treatment” in Article 16 of the CAT, the Senate turned to our Nation’s constitutional
standards and'made clear in its advice and consent that thie obligation of the United Statgs under
this provision would be determined by reference to the Fifth, Eighth, and Fourteenth

. Amendments of the U.S. Constitution. See Executive Branch Summary and Analysis of the CAT .

"4t 15-16; S. Exec. Rep. 101-30, Convention Agairst Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); see also Samann v.
‘Commissioner, 313 F.2d 461, 463 (4th Cir. 1963) (looking to a more detailed definition of 2 terrn
in a domestic U.S. tax statute to interpret a comparatively general treaty term). As with the
Geneva Conventions, this approach was at least suggested by the treaty itself, which required
state parties to “undertake fo prevent . . . cruel, inhuman, or degrading treatment or punishment.”
‘CAT Art. 16 (emphasis added); see Executive Branch Summary.and Analysis of the CAT, S.
Treaty Doc. 100-20 at 15 (explaining that this language is “more limited” than a “stringent
prohibition” and “embodies an undertaking 10 take measures to prevent" violations within the

rubric of exxstmg domestic legal stmctures)

- . The second mtupretwe tool applicable here attempts to reooncxle the resxdual
1mprec1swn in' Common Article 3 with its application to the novel conflict. against al Qaeda.

* When treaty drafters purposely employ vague and ill-defined language, such language can reflect .
" a conscious decision to allow state parties to elaborate on the meaning of those terms as they

conﬁ'ont circumstanceé unforeseen at the time of the treaty’s draﬁing.
kae our first i mterpretrve principle, this approach shares t.he support of Congress through

_ the framework established in the Military Commissions Act.. In that Act, Congress chose to keep
* the Geneva Conventlons out of the courts, and recognized that the ‘Executive Branch has .

discretion in interpreting Common Article 3 (outside the grave breaches) to prowde good faith .

- 'apphcanons of its vague terms to evolving circumstances. The exphcxt pre:mse behind the Act’s

e comprehensxve framework for interpreting the Geneva Conventions is that our Government

(b)(3) NatSecAct '

needed, and thie Conventions permitted, a range of discretion for addmcsmg the threat againstthe =

© . United States presented by al Qaeda: As we discussed in the context of the DTA, Congress -
. knew that a CIA interrogation program had to be part of that discretion, and thus a guiding -
_objective behind the MCA’s enactment was that the CIA’s program could “go forward™ in thie
wake of Hamdan. See supra at 43-44, Thls is not to say that the MCA declares that any oonduct

”Asafomalmana,meum Sm::miutodumvmontntheCAT altenngUmted States

* - obligations, rather than nvoking domestic law as a méans of interpreting the treaty. The United States made clear, .
. ;MW,MnmdmdmmmmmdﬁeUamsmsmhmmmmmﬁyme
. “cruel, inhuman or degradinig treatment or punistiment” standard required by the treaty, and therefore, it undértook
: the reseivation cut of an abundénce of caution and not because it believed that United States law would fall short of
" ‘the obligations under Article 16, property understood. S. Exec. Rep. 101-30, ConventionAgadeorﬁtremetlm'

G'uel, bzlnmum or Degradmg Treatment or Punishment at 25-26 (Aug. 30 1990).

Tieres 1:703312.
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| falling under the auspices of a ClA interrogation program must be consistent with Corbmon
~ Article 3. To the contrary, Congress recognized that Common Article 3 establishes some clear

limits on such a program, Nevertheless, the result of lingering imprecision in Common
Article 3’s terms should not be institutional paralysis, but rather discretion for the Executive

. Braich in developing an effective CIA program within those clear limits.

Common Article 3 certainly places clear limits on how a state party may address such
challenges and absolutely bars certain conduct offensive to “alt civilized nations.” Pictet, II
“Commentaries, at 39. For instance, the provision prohibits “murder of all kinds,” “mutilation,”
and “the taking of hostages”—terms that are susceptible to precise definition and that “are and
shall remain prohibited at any time and in any place whatsoever.” When it comes, however, to- -
- Comron Article 3's more genesal prohibitions upon “violence to life or person” and “outrages
- . rupon personal dignity,” it may become necessary for states to define the meaning of those
- prohibitions, not in the abstract, biit in their application to the specific circumstances that arise.

: Indeed, the ICRC Commentaries themselves contemplate that “what constitutes humane
' treatment” would require a sensitive balancing of both security and humanitarian concérns.
Depending on the circumstances and the purposes served, detainees may well be “the object of
strict measures since the dictates of humanity, aiid measures of security or repression, even when
they are severe, are not necessarily incompatible.”. /d. at 205 (emphasis added). Thus, Common _
.- Article 3 recognizes that state parties may act to define the meaning of humane treatment, and its
 related prohibitions, in light of the specific security challenges at issue. o

) ... . Theconflict with al Qaeda reflects precisely such a novel circumstance: The application
_of Common Article 3 to a war against intemational terrorists targeting civilians was not one ,
contemplated by the drafters and negotiators of the Geneva Conventions. As Common Article 3 _
was drafted in 1949, the focus was on wars between uniformed armies, as well ason the -
atrocities that had been committed during World War IL' A common feature of the conflicts that
served as the historical backdrop for the Geneva Conventions was the objective of the parties to
 engage the other’s military forces. As the ICRC described the matter, “Speaking generally, it
must be recognized that the conflicts referred to in Article 3 are armed conflicts, with armed.
_Jorces on either sidé éngaged in hostilities—conflicts, in short, which are in many respects
- .. similar to an intemational war, but take place within the confines of a single country.” Pictet, III
, Commentaries, at 37 (emphases in original). -~ . . T T

... AlQaeda in its war against the United States and its allies is not organized into
battalions, undes responsible command, or dressed in uniforms, although we need not decide
- whether these hallmarks of untawful combatancy set al Qaeda into a class by itself What is -
~ " undoubtedly novel from the standpoint of the Geneva Conventions is that al Qaeda’s primary .

e ‘?.nqgahhmghtmsm@mwww'smmamweswm
o .applytothcconﬂiaagain_st,al-Qaqda,thétecﬂnbeﬁﬂedmbtthaﬂheﬁmdigmaﬁcmseforﬂp&aﬁasd&mmon-
- Article 3 was an internal civil war. ZBFmaIRecordofﬂzél)iplonlaIicConfmhabafGaxmof1949,ati_21;m¢
- . also Pictet, Il Commentaries, at 29. A 'therough interpretation of Common Article 3 must reflect that'Coniman
S ',Afﬁdeii.MaHﬁMkdeﬁchwﬁnmimlﬁioﬁmlmmMgswﬁénappﬁdmmmmmﬁmbd .'
. conflitwithalQaeda . . . . = - e
e A o o o
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.57

Salimv. Miichell - United Statés Bates #000370
. : 08/31/2016.



Case 2:15-cv-00286-JLQ Document 174-22 Filed 05/22/17

'(b)(3) NatSecAct J ' 1

means of warfare is not to vanquish other uniformed armies but rather to kill innocent civilians.
In this way, al Qaeda does not resemble the insurgent forces of the domestic rebellions to which
the drafters and negotiators of Common Article 3 intended to apply long-standing principles of
the law of war developed for national armies. Early expla.natibns of the persons protected from
action by a state party under Common Article 3 referred to the “party in revolt against the de
‘fure Government.” 2B Final Record of the Diplomatic Congerence of Geneva of 1949, at 121

| _.'.(empbasis added); see also Pictet, Il Commentaries, at 29 (explaining that the historical impetus

- of Common Article 3 was bloody “civil yiars or social or revolutionary disturbances™ in which

the Red Cross had trouble intervening because they were eatirely within the territory of a
sovereign state); id. at 32 (discussing theparadigm model of “patriots struggling for the

o independence and dignity of their country™). Al Qaeda’s general means of engagement, on the

other hand, is-to avoid direct hostilities against the military forces of the United States and

‘ instead to commit acts of terrorism against civilian targets.

Further supborting a cautious apprbacﬁ,in applyiné Common Article 3 in the pre's'ent

" novel context, the negotiators and signatories of Common Article 3 were not under the

impression that Common Article 3 was breaking new ‘ground regarding the substantive rules that
govern state parties, apart from applying those rules to a new category of persons.42 They sought -
to formalize “principles [that had] developed as the result of centuries of warfare and had already
become customary law at the time of the adoption of the Geneva Conventions because they
_reflect the most universally recognised humanitarian principles.” Prosecutor v. Delalic, Case

No: IT-96-21-A (ICTY Appellate Chamber 2001); see also Pictet, I Commentaries, at 36

" (explaining that Common Article 3 establishes rules “which were already recognized as essential
in all civilized countries™) (emphasis added).” Of course, the application of Common Article 3’s’

general standards to a conflict with terforists who are focused on the destruction of civilian
targets, a type of conflict not clearly anticipated by the Conventions’ drafters, would not merely

* utilize the axiomatic principles that had “developed as the result of ceaturies of warfare.” Thus,
. we must be cautipus before we constru
- a threat to its-civilians. :

e these precepts to bind a state’s hands in addressing such '

That a treaty should not be Lightly construed to take 4way such a fundameantal sovereign

‘responsibility—to protect its homeland, civilians, and allies from catastrophic attack—is an

B etive principle recognized in international law. ‘See Oppenheim's International Law -
" ."§ 633, at 1276 (9th ed. 1992) (expldining that the in dubio mitius canon provides that treaties

- should riot be construed to limit a sovereign right of states in the absence of a express |
" . . agreement); cf. Merrion v, Jicarilla Apache. Tribe, 455 U.S. 130, 148 (1982) (“sovereign power”
- cannot be relinquiished “unless surrendeed in unmistakable terms”).”® The right to protectits . -

2 As explained above, the imovation of Common: Article 3 was not to impos¢ whlty novel standards on

-“statés, but to apply the law of war to civil wars that Iargety shared the characteristics of infernational armed . -

: (:on'l@ids,whﬂéhddngamwtyonmepppoﬁngﬁdemamuubeapmﬁdmtmamﬂymdpmamwv. ’
. - arrangetneit. See Pictet, Il Comimentaries, at 37, Althiough the diafters were innovating by binding statestolaw of - -
. ~-wmd?dsawdmmmmm.mmywmmmmemmqbdiwdﬁm¢cgmﬁﬂwme o

@ The canon'of in dubio mitius (literally, “whenin doubt, brmg calm™) has been applied by fumerous -

o mmmmdmmhmmmmhgmumymagammcmﬁmshmmomemevuu@
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citizens from foreign attack is an essential attribute of a state’s sovereignty. Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226, 266. To be sure, the
states negotiating Common Article 3 clearly understood that they were disabling themselves
from undertaking certain measures to defend their govemnments against insurgents seeking to
overthrow those governments, which inarguably is an important part of sovereignty. We would,
however, expect clarity, in the text or at least in the Conventions’ negotiating history, before we .
would interpret the treaty provision to prohibit the United States from taking actions deemed
critical to the sovereign function of protecting its citizens from catastrophic foreign terrorist
attack. Crucial here s that the CIA’s program is determined to be necessary to obtain critical
intelligence to ward off catastrophic foreign terrorist attacks, and that it is carefully designed to -
be safe and to impose no more discomfort than is necessary to achieve that crucial objective,
- fundamental to state sovereignty. Just as the “Constitution [of the United States] is not a suicide . -
. pact,” Kennedy v. Mendoza-Martinez, 374 U.S. 144, 159 (1963), so also the vague and general
terms.of Common Article-3 should siot be lightly interpreted to deprive the United States of the

© means to protect its citizens from terrorist attack.

_ - This insight informs passages in the ICRC Commentaries that some have cited to suggest’
that the provisions of Common Article 3—to the extent they are pot precise and specific—should
‘be read to restrict state party discretion whenever possible. ‘The Commentaries indeed recognize:
that, in some rwpects, adopting more detailed prohibitions in Common Article 3 would have
been undesirable because the drafters of the Conventions could not anticipate the measures that
men of i1l will would develop to avoid the terms of a more precise Common Article 3: .

' “However great the care undertaken in drawing up a list of all the various forms of infliction, it

) would never be possible to catch up with the imagination of future torturers who wished to
satisfy their bestial iristincts; and the more specific and complete a list tries to be, the more
restrictive it becomes,” Pictet, Il Commentaries, at 39. 1t is no doubt true therefore that
Common Article 3°s general prohibitions do establish principles that preclude a range of )
conduct, and that they should not be subject to a techrical reading that perses among conduct.

- . To the contrary, the principles in Common Article 3.are generally worded in a way thatis .

+ “Hexible, and at the same time precise,” id., and they call upon state parties to evaluate proposed

. conduct in a good faith manner, in an effort to. make compatible both “the dictates of humanity”

.- towards combatants and the “measures of security and repression” appropriate to defending
‘one’s people from inhumane attacks in the armed.-conflict at issue, id. at 205. We, therefore,

 undertake such an inquiry below, = . e .
. : . ‘ B - - B- N i

T - These interpretive tools inform cur analysis of the'tliree felevam terms under Common
- -Article 3 paragraph1¢a)’s prohibition on “violence to life and person, in particular murder of all

"’ powers. See W.T.0. Appellate Body, EC Measures Concerning Meat and Meat Products (Hormones), - - .

- ' WIDS26/AB/R/ 1165, 0. 154, 1998 WL 25520, at *46 (Jan. 16, 1998) (cxplaining that the “interpretive principle _

. of in dublo mitius is'widely recognized in iriternational law as a supplementary means of interpretation.”). For -
example, the Intemational Court of Justice refused to construe-an ambiguous treaty term fo cede sovereignty.over - .

disputed terrifory without a clear statement. ‘See Case Concerning Sovereignty over Pulau Ligiten and Pulau

| Sipadan, 2002 LC.J, 625, 648. '
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" personal dignity, in particular, humiliating and degrading treatment’

kinds, mutilation, Cruel treatment and torture”; paragraph 1(c)’s prohibition on “outrages upon

- and Common- Article 3's
oveérarching requirement that covered persons “be treated humanely.” Although it is first in the
syntax of Common Article 3, we address the general lumane treatment requirement last, as the
question becomes the extent of any residual obligations imposed by this requirement that are not

‘ addressed by the four specific examples of inhumane treatment prohibited in paragraphs 1{a)~(d).

L

: Agamst thqsé personé protected by Coramon Articli; 3, the United States is obligated not
to undertake “violence to life and person, in particular murder of all kinds, cruel treatment and

" torture.”- GPW Art. ] 1(a). Paragraph 1(a) raises two relevant questions: Will the CIA

program’s use of the six proposed techniques meet Common Article 3’s general requirement to
avoid “violence to life and person,” and will their use involve either of the potentially relevant

- examples of “violence to life and person” denoted in paragraph 1(a)—torture and cruel

... treatment? "~

" “yiglence to life and person.” Dictionaries define the term “violence” as “the exertion of

a.

" " The proposed techniques do not implicate Common Asticle 3’s general prohibition on

. Y
physical force so as to injure or abuse.” Webster ‘s Third Int'l Dictionary at 2554. The
surrounding text and structure of paragraph 1(a) make clear that “violence to life and person™
does-not encompass every use of force or every physical injury. Instead, Common Article 3
provides specific examples of severe conduct covered by that term—murder, mutilation, torture,
and cruel treatment. As indicated by the words “in particular,” this list is not exhaustive.

* Neverthéless, these surrounding terms strongly suggest that paragraph 1(a) is directed atonly -

serious acts of physical violence. Cf. Dole v. United Steelworkers of Am., 494 UL.S, 26, 36 (1999)

- (“The traditional-canon of construction, noscitur a sociis, dictates that words grouped in a list
~ . should be given related meaning.”). : . o - L

- This reading is supported by the ICRC Commentaries, which explai that the prohibitions

) i paragraph 1(a) “concern acts which world public opinion finds particularly revolting—acts - .

which were.committed frequently during the Second World War.” Pictet, [l Cormmentaries,

"3t 39. International tribunals and other bodies similarfy have focused on serious and intentional . -~

- . " instances of physical force. At the same tine, these bodies have had difficulty identifying any

residual content to the term “violence to life and person” beyond the four specific examples of

- prohibited violence that Common Article 3 enumerates. The ICC’s Elements of Crimes does ot

“the-acch

* “define “violence to life or person” as an offense separate from the four specific examples. The
- -ICTY similarly has suggested that the term may, not have
""" specified components. The ttibunal initially held that “vielence to life or person’ is

discernable content apart from its four
is “defined by

armilation of the elements of the specific offenses of ‘murder, mutilation, cruel treatment,

‘ '.. .. and torture,” and declined to. define other sufficierit conditions for the bﬁ’dnse..'l’roséaztor v
. -Blaskic, TT-95-14-T, § 182 (Trial Chamber). ‘In‘later cases, the tribunal put'a finer point on the

. matter; at leaist for purposes of iniposing criminal sanctions, the court could ot ideatify a -
* * residual content to the term “violence to life and person” and dismissed charges thatthe-

-".:_""’“"""""':—T-A-L---z ..... - 4 j' . - - '
. ':. . - '. . . . - . . J i . B . .
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~ defendant had engaged in “violence to life or person” that did not constitute torture, cruel
treatment, murder, or mutilation. See Prosecutor v. Vasiljevic, Trial Chamber, {§ 194-205
(2003).- Even when prosecutors attempted to proffer elemeats of the “violence to life and

~ person” violation as a freestanding-offense, they argued that the offense required the imposition *

. of “serious physical pain or suffering,” which would make it duplicative of the prohibition on
“cruel tréatment.” Jd, ’ S ’

.. We conclude that the proposed CIA techniques are consistent with Common Article 3’s |
. probibition on “violence to life and person.” As we explained above, Congress strictly Co
prohibited several serious forms of violence to life and person, and the techniques do not involve
any of these. The ICRC Commentaries have suggested that “performing biological experiments”
. would be a type of “Violence to life and person” that, although not explicitly listed as an ‘
*‘example, is also prohibited by paragraph 1(a). See, e.g., Pictet, Il Commentaries, at 39. The
“CIA techniques do not involve biclogical experiments, and.indeed the War Crimes Act
. @bsolutely prohibits them. - See 18 U.S.C. § 2441(d)(1)(C). - Whether or not those grave breach
. offenses exhaust the scope of “violence to life and person” prohibited by Common Article 3, we - -
are confident that “violence to life and person” refers to acts of violence serious enough to be
considered comparable to the four examples listed in Common Article 3-—murder, mutilation,
- . torture, and cruel treatment.” The CFA techniques do not involve the application of physical force
- rising to this staridard. While the CIA does on occasion employ limited physical contact; the -
“slaps” and “holds” that comprise the CIA'’s proposed corrective techniques are carefully limited
 in frequency and intensity and subject to important safeguards to avoid-the imposition of = .~
significant pain. They are designed to gain the attention of the detainee; they do not constitute
the type'of serious physical force that is implicated by paragraph 1(a). - . .

b

'I'he CIA in;én'ogaﬁon practices also do not 'invplve'any'bf the four more speciﬁc forms
of “violence to life or person” expressly prohibited by paragraph 1(a). They obviously do not
involve murder or mutilation. Nor, as we have explained, do they involve torture. See-Section

2340 Opzman and supra at 144

el f‘mmﬁopmmmm&wmzyowo@wemopndu@mggmmzwm
Lo tpcﬂniqwinqmsﬁqnmuldgbtﬁohtet@nfedcmj,pphibhiohnn'mmls U.S.C. § 2340-2340A or the -
" . prohibition on torture iri thie War Crimes Act, see 18 U.S.C. § 2441(d)(1)A). Both of thoss offenses require as-an.
_Mhi@oﬁﬁmﬁ%p@ﬁmwmmwmw&dbm@mﬁmwm
.+ - asreflected in Article l~of.theConvcnﬁonAgahanmneandtﬁe'ICC’sdeﬁnitiqnoprmmqnArlicl¢3's
. . .- prohibition on torture. ¢ » Dormanm, Zements of Crimes at 401 (requiring the element of inflicting “severe physical = -
+,  ormental painor suffering” for trture under Common Article 3). The War Crimes Act and the fodeial prohibition
ol bn-tomneﬁ:rt!adaﬁne'sevaqmamlpdnb;mfaﬁg'_mdﬁismespedﬁcdeﬁniﬁondosmappegﬁnthe
- text of the CAT or in the Roime Statute; Instead, the source-of this definition is an inderstanding of the United
-+ States to its ratification-of the CAT. See-136 Cong, Rec: 36,198 (1990). Torture i5 not farther defined il Common
= _-~‘;Azﬁde3,'andﬂleUnitedSmg.ﬁd_mdd-mwngm~mmm That the more detailed- - B
Tl e:plénnimof'sevue:mﬁaﬁoimﬂedng"iscast*és-qnﬁxpdamding"ofthewidﬂy‘agccﬂbﬂdﬁniﬁonof -
torture, rather than a5 a reservatidin, reflects the position of the United States that this mare detailed definition'of -
+* _ torture is consistent with infetnational prattice, as reflected in’ Article 1 of the CAT, and need not have been entered

- ) .z asareservation: Auguste v. Ridge, 395 F.3d 123, 1430.20 3d Cit. 2005), see-also; Vienna Conveation on the Law
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_ The remaining specifically prohibited form of “violence to life or person” in Comnmon
Article 3 is “cruel treatment.” Dictionaries define “cruel” primarily by reference to conduct that

_ imposes pain wantonly, that is, for the sake of imposing pain. Webster 's Third Int’l Dictionary
at 546 (“disposed to inflict pain, especially in a wanton, insensate, or vindictive manner”). Ifthe

- purpose behind treatment described as “cruel” is put aside, common usage would at least require

the treatment to be “severe” or “extremely painful.”™ Id Of course, we are not called upon here .
to eva]uate:the term “cruel treatment” standing alone. In Common Article 3, the prohibition on .
“cruel treatment” is placed between bans on extremely severe and depraved acts of violence— .
murder, mutilation; and torture.. The serious nature of this list underscores that these terms,

- including cruel treatment, share 2 common bond in referring to conduct that is partiailarly i

aggravated and depraved. See S.D. Warren Co. v..Maine Bd of Environmental Protection, 126

. S. Ct. 1843, 1849-50(2006) (the noscitur a sociis canon “is no help absent some sort of -
gathering with a common feature to extrapolate”). In addition, Common Article 3. lists “cruel
treatinent” as a form of “violence to life and person,” suggesting that the term involves some . '

 element of physical force. :

B . International tribunals and other bodies have addressed Common Article 3’s prohibition
_on “cruel treatment” at length. For purposes of the Rome Statute establishing the International
" Criminal Court, the U.N. preparatory commission defined “cruel treatment” under Common
Article 3 to require “severe physical or mental pain-or suffering.” Dormann, Elements of Crimes
at 397. The committee éxplained that it viewed-“cruel treatment” as indistinguishable from the
‘“inhuman treatment” that constitites a grave breach of the Geneva Conventions. See id. at 398;
see also GPW Art. 130 (listing “torture of inhuman treatment” as a grave breach of the Geneva -.
'Conventions). This view apparently also was embraced by Congress when it established the .
offense of “cruel and intuman treatment” in the War Crimes Act as part of its effort to .
criminalize the.grave breaches of Common Article 3. See 18 U.S.C. § 2441(d)(1)(B); see also -
MCA §6(2)(2). Construing “cruel treatment” to be coterminous with the grave breach of
- “inhuman treatment” further underscores the severity of the conduct prohibited by paragraph
", ¢ Aligning Common Article 3's prohibition on “cruel treatment” with the grave breach of :
. . “inhuman trestment” also demonstrates its close linkage to “torture.” -See GPW Art. 130 (stating -~
"'that “torture or inhuman treatment, including biological experiments,™ is a grave breach-of the’
" Conventions) (emphasis added). This relationship was crucial for the ICTY in defining the
“elements of “criel treatment” under Common Article 3.. The tribunal explained that criel
' treatment “is equivalent to the offense of inhuman treatment it the framework of the grave:
- breaches provision of the Geneva Conventions” and that both ters perform the task of barring
" " “reatment that does not meet the purposive requirement for the offense-of torture in common
. -article’3™ Prosecutor v, Delalic, Case No. T-96:21-T, § 542 (Trial Chattber I, 1998). The -
. International Criminal Court stopped at achieving this end, defining the offense of “ctuel " - ..~

. of Treaties Art2.1(d) (a reservation “purports to cxcluide or fo modify the legal effbct of certain provisions of he - -
._tmatyin_,thcirappﬁcationto;hktsute").'n;aeisnbréasm'yb.mvisilthaxlong-smndihgpodﬁoﬂhqe;with;egmd ]
A '_:.totom;in,CommonArﬁqle_sixhpogs_hogrdaqbﬁgaﬁqnm.ﬂ:ethﬁedsmmmmemtandglm’s_f:.. :

condrict coisistent with the two federal statutory prokibitions on torture also satisfies Cottmion Article 3's . - -

i ) " "prohibition on torture in armed, conflicts not,of an international charactes, © ¢ . e e
_: . h(.ibi-).(g)::_*_"‘":“:“--:':; """"" e ~-.—~...,:__;_1__ __ "'_ . 4 : L ﬁm - .4.“ . ‘ -
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' treatment” under Common Article 3 identically to that of torture; except removing the
, requirement that “severe physical or mental pain or suffering” be imposed for the purpose of
o . “obtaining information or a confession, punishment, intimidation or coercion or for any reason -
based on discrimination of any kind.” Dérmann, Elements of Crimes, at 397, 401. The ICTY
" went further, suggesting that there may. be another difference from torture—that cruel treatment
is directed at “treatment which deliberately causes serious mental or physical suffering that falls
short of the severe mental or physical suffering required for the offence of torture.” Delalic, -
1 542. : . ' :

In the War Crimes Act, Congress, like the ICTY, adopted a somewhat broader definition
of “cruel treatment,” prohibiting the relevant conduct no matter the purpose and defining a level
- of “serious physical or mental pain or suffering” that is less extreme than the “severe physical or
-mental pain or suffering” required for torture. ‘In this way, Cangress’s approach to prohibiting
- the “cruel treatment” barred by Common Article 3 is consistent with the broader of the )
© . interpretations applied by international tribunals. ** Congress, however, provided a specific
' definition of both “serious physical pain or suffering” and “serious mental pain or suffering.”
The ICTY found it impossible to-define further “serious physical or mental pain or suffering” in
advance and instead adopted a case-by-case approach for evaluating whether the pain or
- suffering imposed by past conduct was sufficiently serious to satisfy the elements of “cruel
treatment.” Delalic, | 533. This approach, however, was tailored to the ICTY"s task of applying
- Common Article 3 to wholly past conduct. Congress in amending the War Crimes Act, by
contrast, was seeking to pravide clear rules for the conduct of firture operations. Congress’s
©~ .moredetailed definitian of “serious physical pain or suffering” and “serious mental pain of
) -suffering” cannot be said to contradict the requirements of Comiman Article 3. .

, We conclude, with Congress, that the “cruel treatment” term in Common Article 3 is
-satisfied by-compliance with the War Crimes Act. As we have explained above, the CIA .

' * techniques are consisteat with Congress’s prohibition on “cruel and inhuman treatment” in the
- War Crimes Act, see suprq at 14-24, and thus do not violate Common Arficle 3’s prohibition on

_ “cruel treatment.” -
.20

- Paragraph 1(c) of- Commion Article 3 prohibits “outrages upon personal dignity, in

- - particular, humiliating and degrading tréatment.” Of the teims in Common Article 3 with - -

" uncertain-meaning, the imprecision inheretit in paragraph 1(c) was thie cause of gieatest concern
- among leadérs of the Executive and Legislative Branches. Sez supra at 53-54 (citing statements -

* - by the President arid Senator McCain). . : - I

.+ - TheICTY defines “ouel treatment™ ais “treatment that canses serious mental pain o suffering or
. ‘comstitutes a seripus attack on human dignity.” Delalic, at 1 544 (emphasis added). . The tribunal never hag -
; ~~.éxphinedimtddmma“wdmauéd6nhummdigﬁty.':00mmbnAr&do3hasane’:qx&pmvisipn- R
;. m&mgéqmmﬁaﬁommpmw@ﬁyhmmmmof‘mmmﬂﬁm,h

- - particular, himiliating and degrading treatment.” GPW Art. 3 1 1(c). The structure of the Geneva Conventions

_ suggw;sghmmadismpumna;digﬁtyshaddbeahatyudundumgﬁphfl(cxtherequimmtsofwliiénwe :
" - analyze below. . S . A oo S
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, prlte the general nature. of its language, there are several indications that -
.. * paragraph 1(c) was intended to refer to particularly serious conduct. The term ° ‘humiliating and -
. degrading treatment” does not stand alone. Instead, the term is a specific type or subset of the
. somewhat clearer prohibition on “outrages upon personal dignity.” This structure distinguishes-
. . Common Article 3 from other international treaties that include freestanding prolubmons on
" “degrading treatment,” untethered to any requirement. that such treatment constitute an “outrage -
" upon personal dignity.” Compare CAT Art. 16 (prohibiting “cruel, inhuman or degrading
.. treatment or punishment which does riot amount to torture”) with European Convention on
“Human Rights Article 3 (“No one shall be subjected to torture or to inhiuman or degrading
treatment or punishment.”). Thus, paragraph 1(c) does not bar “humiliating and degrading
treatment” in the abstract; instead, it prohibits “humiliating and degrading treatment” that rises to
the level of an “outrage upon personal dignity.” This interpretation has been broadly accepted by
.- international tribunals and committees, as it has been adopted both by the ICC Preparatory :
" Committee and the ICTY. .See Dormann, Elements of Crimes, at 314 (stating, as an element of

'the ICC offense correspondmg to paragraph 1(c) of Commion Article 3, that “the severity of the
; humlhanon, degradation or other violation was of such degree as to-be generally recognized as .

“an'outrage upon personal dignity”); Prosecutor v. Aleksovski, Case No. IT-95-14/1 at § 56 (Trial
.Chamber I 1999) (requiring that the conduct rise to the level of an ouu'age upon personal .

o -‘dlgth)

-+ Theterm* outrage implies a relatively flagrant or hemous form of ill-treatment.
. Dictionaries define “outrage” as “describ{ing] whatever is so flagrantly bad that one’s sense of .
'decency or one’s power to suffer or tolerate is violated™ and. list “monstrous, heinous, [and] ‘
) atrocious” as synonyms of “outrageous.” Webster's Thzrd Int'l Dictionary at 1603. .In this way,
. theterm “outrage” appeals to the common sense standard of a reasonable person’s assessing
conduct under all the circumstances. And the judgment that term seeks is not a mere opinion that
- the behavxor should have been different—to be an outrage, a reasonable person must assess the
- conduct as beyond all reasonable bounds of decency. This reaction is not to leave room for
. - debate, as the term is directed at “the few essential rules of humanity which all civilised nations
consider as.valid everywhere and under all circumstances and as being above and outside war .
.- itself” Pictet, UI Commentaries, at 32 (emphases added). Accordingly, in  applying the “outrage
 upon personal dignity™ termi, the ICTY has recognized that it does.not provide many clear .
_ standards in advance, but that it is confined to extremely sefious misconduct: “An outrage upon :
- .personaldxgmtythbmAmcle3 . is.a species of inhuman treatment that is deplorable, - "
- -_occasioning more serious .ruﬁermg than ‘most pm}ablted ‘acts w:thm the gmus 7 Aleksovsh' at

g'q 54 (amphasns added)

o * The ICRC Commentanes on the Gmeva Conventlons undmcore the severity of the
" -misconduct paragraph-1(c) addresses. See Pictet, II Commentaries, at 39 (linking paragraph.’
© "*1(¢) to the prohibitions on torture; ciuel treatmet, rurder, and mutilation in paragraph 1(2) and
*. - explaining that both paragraplis “concern acts which world opinion finds particularly revolting— - -
s " -actg which were committed frequently during the Second World War™). . The ICTY similarly :
“ 17« looks to'a severe reaction from a reasonable person mm:mngthetotalﬁyofthe circumstances. .-
"Iy . See Aleksavski; at § 55-56.(to violate paragraph 1(c), the humiliation and degradation rust be . * ’
o “so intense that the reasonable person would be.outraged”). “An examination of purpose also -
_mforms pamgraph l(c) s focus on “hmmhatmg and. degradmgu'eatment” that rises to the level of

'('B)'('i") """ e R - e_,m‘ “A - :
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) an “outrage upon personal dignity."' The same international tribunal has explained that
-~ paragraph 1(c) requires an inquiry not only into whether the conduct is objectively outrageous,

but also-into whether the purpose of the conduct is purely to humiliate and degrade ina _ ,
contemptuous and-outrageous manner. Thus, the ICTY has looked to the intent of the accused—

* itis not enough that a person feel “humiliated.” rather the conduct must be “animated by

' contempt for the iman dignity of another person.” Id: at ] 56 (emphasis added). For the’

' . Yugoslavia tribunal, paragraph 1(c) capiures 4 concept of wanton disregard for humanity, of
recklessness, or of a wish to humiliate or to degrade for its own sake. - .

~ This inquiry into a reasonable person’:s evduéﬁon of context, purpose, and intent with

regard to the treatment of detainees is familiar to United States law. In the context of persons not

convicted of any crime, but nonetheless detained by the Govémment, this same inquiry is’

' ‘demanded by the DTA, and the Fifth Amendment standard that it incorporates. As we have

explained above, the DTA prohibits treatment, and interrogation techniques, that “shock the
conscience.” Rochin-v. California, 342 U.S. 165, 172 (1952); see also County of Sacramentov. -
Lewis, 523 U.S. 833, 846 (1998) ¢“To this end, for half a century now we have spoken of the -~
cognizable level of executive abuse of power as that which: shocks the conscience.™). Much like -
the test contemplated by the term “outrage,” the “shocks the conscience” test looks to howa

‘reasonable person would view the conduct “within the full context in which it occurred” Lewis,

. 523USat 849 (emphasis added); see id. (requiripg “an exact analysis of circumstance”); Wilkins

v. May, 872 F.2d 199, 195(7th Cir. 1989) (With regard to pre-conviction treatmest, the test is
whether there was “misconduct that a reasonable person would find so beyond the norm of

* proper police procedure as.to shock the conscience.”). Indeed, our courts in applying the

-

- substantive due process standard have asked “whether the behavior of the government officer is
' so-egregious, so outrageous, that it may fairly be said.to shock the contemporary conscience.”
- Lewis, 523 U.S. at 848 1.8 (emphasis added). Because a reasonable person would look to the
' . reason-or justification for the conduct, the “shocks the conscience™ test under the DTA also
. contemplates. such an inquiry. Jd. at 846 (isking whether the conduct amounts to the “exercise of -
.. -power without any reasonable justification in the service of a legitimate governmental
. objective™). R ST e

~ For tho;s'e reasons, we conclude that the term “outrages upon personal dignity” invites, not

- forbids, an inquiry into the justification for governmental conduct, as the term calls for the .
. outrageousness of the conduct to bé evaluated in the manner a reasonable persen would. Tobe: .
;- sure, the text of Common Article 3 introduces its specific-prohibitions, including its referenceto
.+ " *outrages upor personal dignity,” by mandating that such acts “are and.shall remain prohibited
~ at any time and in any place whatsoever.™ This text could be read to. disapprove.any evaluation
- of cireumstance, or the considerations- behind or justifications for specifically prohibited conduct.
-:See, e.g., Pictet, IV Commentaries, at 39 (“That is thé method followed in the Convention when .- -
it proclaiis four absolute prohibitions. - The wording adopted could not be more definite. .. . No -

possible loophole is left; thers can bé no excusg, 0o aiteauating circifnstance.”).”

. Nevertheless, thi introduictory text does ot freclose consideration of justifications and - - .

- " conitext in defermining whether 3 particular act itself would constifute an outragé under the .+ -
- . ‘treaty. This canclusion is supported by other terms in Comimon Article 3. ‘For example, . .-
. Cotnmn Aticle3

prohibits “murder,” but murder by defirition is nat simply arty homicide; bt - -

.' . :.T:i-:\'.‘.‘ """""" _‘-.‘;"- -. '-‘ | | r ‘. '. - . - . B
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klllmg without lawful justification. Common Amde 3 may not permit a “murder” to be
justified, but.committing a homicide in self-defense simply would not constitute a “murder.”
‘Similarly, the term “outrage” seeks to xdcntlfy conduct that would be universally considered
beyond the bounds of decency, as transcending “the few essential nules-of humanity which all
- civilised nations consider as valid everywhere and under all circumstances.” Pictet, I
.Commentaries, at 32." An approach that foreclosed consideration of purpose throughout
Common Article 3 cannot be squared with the ICRC Commentaries in evaluating whether
~ ‘conduct is humane—a requirement of Common Article 3 that the “outrage upon persona.l

- dignity”. term is expressly stated to advance. The humane treatment requirement is said to
-prohibit “any act of violence or intimidation, irispired not by military requirements or a
legitimate desire for security, but bya systematic scorn for human values.” Plcteg v

Commenlanes at 204 (emphasrs added).

' An evaluanon of circumstance therefore is mherent in the pla.m meaning of the term
outmge ” It is a concept, followmg relatively clear prohibitions on particularly grave acts, that
-turns to the objective judgment of reasonable people and proscribes. conduct that is so vile as to
 be universally condemned under any standard of decency. Because it relies on'such common
judgmerit, the term “outrage” must evaluate conduct as reasonable people do, by weighing the
- justifications for that conduct. As the Supreme Court of Israel recently explained in applying the
“rules of international law” to Israel’s “fight against international terrorism,” the principles of the
* law of war in this context “are not ‘all or nothing.”” Public Committee Against Torture in Israel
v. Government of Israel HCIJ. 769/02 at 34 (Sup Ct Israel, Dec. 13, 2006) ' :

o J That the prohrbmon of “outrages upon persona}drgmty” looks behmd conduct for its
' . justifications illuminates the decisions of the ICTY interpreting this term.. For-example, in
Prosecutor v. Kovac, TT-96-238 (Appeals Chamber, June 12, 2002), the tribunal held that forcmg,
a teeuage girt in detention to dance naked on 2 tablé was an “outrage upon: personal dignity.” Id
~: §160. These facts involved clearly outrageous conduct undertaken for no purpose ather than the
.- prurient granﬁcanon of the defendant. None of the CIA’s proposed techmques bears 2 passmg .

resemblance to the prunent and outrageous conduct at 1ssue mKavac "

* The proposed techmques also contrast shatply thh the ouu'ageous oonduct dooumented
at the Abu Ghraib prison in Iraq. A Generai-Antonic-Taguba’s official investigation reported;: .
. the detainees at-Abu Ghraib were subjected to “sadistic, blatant, and wanton criminal abuses.” - - -
- See-General Antonio M. Taguba, Article.15-6 Inve.mgaﬁan of the 800th Mil litary Polxcy ‘Brigade
" .16 (May 4, 2004) (“Taguba Repon”) The report dxaxged the oﬂ;’endmgmﬂltary personnel with -
. “forcibly arrangmgdetmnew in various sexually explicit posn;ons for photographing”; “forcing . -
- naked male detxinees to wear. womea's uniderwear”; “forcing j groups of male detaineésto ~
- 'masturbate theselves while bemg photogmphed and videotaped”; “arranging 1 naked male -
“detainees ifi & pile and thien jumping on them”; “positioning & naked detdinee ona MRE Box, ..
thhasandbag -on his Head,: andaitachmgwrmﬁohrsﬁngers, tow, and panstosumxlate electnc .
7. torfure”; “placmg a dog chain or strap around a-detainée’s neck and: hzvmga female soldierpose = . -
; for d picture”; and “sodomizing a‘détainee with achemxca} light and perhaps a-brogm stick.™ Id R
' ". -4t 16-17. These wanton acts wete undertaken for-abusive dnd:1éwd purposés. They bear no
R resemblance, eitherin purpose or eﬁ'ect, to any'of the techmqu& proposed for use by the CIA,
J wheﬂ:er employed mdxvrdually or m combmanon. T ) _ . o
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=~ The oontrast with Kovac and the acts at-abu Ghran goes some way to hnghhghtmg the -
conduct that paragraph 1(c) does reach. As the ICRC Commentaries have explained, paragraph
1(c) is directed at ““acts which world public opinion finds revolting—acts which were committed
‘frequently dunng the Second World War.” Pictet, IlI. Commentaries, at 39. World War Il was
typified by senseless acts of hatred, and humiliation or degradauon, for no reason other than to
~ .. reinforce that the victims had been vanquished or that they were viewed as inferior because of ~
- their nationality or their religion. - Needléssly exposing prisoners to public curiosity is part of this
dark history, see GPW Art. 13, and commentators cite as a paradigmatic example of such . ~
. ‘conduct the parading of prisoners in public.- See Dormann, Elements of Crimes, at 323 (referring -
- to the post-World War II prosecution of Maezlet for marching prisoners through the streets.of
-~Romeina parade emulatmg the tradition of ancient triumphal celebrat:ons) In another case,
Australian authorities prosecuted Japanese officers who tied Sikh prisoners of war “to a post and
.~ beat them with sticks until they lost consciousness.” Trial of Tdanaka Chuichi and Two Others
* (1946), XI Law Reports of Trials of War Criminals: United Nations War Crimes Commissions
.. 62. Inaddition; they shaved the prisoners’ beards and forced them to smoke cigarettes, in g
- [+ deliberate denigration of the Sikhs’ religious practlces requiring facial hairand forbidding the
- handling of tobacco, all as post hoc pumshment for minor infractions of the rules of the pnson o

camp[d

oo Thwe acts were mtended fo humrlzate -and nothmg more—there was no secunty
. i Jusuﬁcatlon, no carefully drawn pla.n to protect civilian llVes. These were part of a panopfy -of
SRS atrocities in World War II meant to “reduce men'to the state of animals;” merely because of who ™
. T . ' they-were. See Pictet, Il Commentaries, at 627. These acts were undertaken for wholly - -
. J . .prurient, humiliatirig, or. bngoted ends, and that feature was an mexmcable pan of what made
T them outrageous.” : oo

R “Inﬂmway.adsmmmdmgmmmerehglmofdmmesmmﬁmwmmmWhS Although
A pumaﬂMadtﬂmmtﬁmﬂmﬂapphmHemmmdmmdumeWNGmemCmmmeAmm
S wmmpmmmmuedsmawmmmwmmmmsﬁdmmuw .
L .;‘whmdﬂ:nmmngwhﬂhaﬂ:ﬂehasbeenasiummmtoimnnhm There, the Japanese defendants sought .
s mmmammmmmmwmmmmmmmaMumwm
.- . fhe detdinees, Thm:snotwhatocmrsmﬂlcCIApmgmm It should be noted that; upon intake into custody, the .
mmmmmmmmmmmmmmummmmommmmmm ]
Ut facility: Aﬁwthmmualdnvmg.dﬂmmesmpmmdmgwwthaﬂnntomydamdlmm Wehavealedy - -
: wndndedehhmtdumdMﬂMygoommgbytheC[AnmmmwﬂhcommAmdeB See- -
- 7 Letter to Jobn A. Rizzo, Aétirig Géneral Counsel, Central Inteiligence Agency, fram Steven G. Bradbury, Acting :
AsxstzmAuomeyGew'al,Ofﬁoeof{aegalCmmsd.atiz%(Aug,n 2006). Agam,medlﬁ'umcqhunsﬂm _ .
-mmmmmmmmwwwmmmmmmtymmmkgmmmq S
o : "meupmnmhaewalsomstmmmmmzpmagaphlk)smapmhﬁrmonm i
SR omas”dmpllata'bmihmdpmscxibes “outrages upon personal dignity.” (Empliasis added ) The wards -
e ~upor personal ﬁgnzly”mq&n&dbspwfyt&my&nmus&mbdmemcvﬂuﬂcwhmmcmg .
" .- " conduct constitutés an “outrage.™ Put differently, pmgaphl(c):snotaﬁu-ﬂmngmqmymtothemuﬁ'mm e
‘.;,:,.-.~=.vr:,;fotMepm1ywnduadmganamedconﬂxunotufanummma!dlamau Tristead, there frustbe some =~ T
~..; . affront to “personal dignity” beforé that inquiry i triggered. 'mewords“uponpqsonal;dlsmtfwalsobemclto'.‘ T
N mnﬂmnthcconsxdemnomma:maybebmugmmbarmwmmmgwhahsm“mmage hagodcurred: -Inthis . ",
) 'mgmi.thewmmybedwgmdwfoalspamgtaphl(c)onthepersonmbjectedtomtepanyoondw,andhxs N
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With these pnncnples in mind, we turn to whether the proposed ClA techmques are
consistent with Common Article 3’s prohibition on “outrages upon personal dignity, in
‘particular, humiliating and degmdmg treatment.” We already have. determined that the CIA
program does not “shock the conscience,” or thereby violate long-standing principles of United
. States law founded in the Fifth Amendment to our Constitution and incorporated into the DTA.
Especially regarding a term that, in many ways, provides a protectwe buffer around the
" ‘comparatively specific prohlbmons in Common Article 3, it is appropriate for the United States
to turn to its domestic lega.l tradition to provide a familiar, discernabie standard for the inquiry -
that paragraph 1(c) réquires.- As we explained above, the MCA reflects a considered judgment .
. by Congress that the DTA tightly fits the requirements. of Common Article 3, and this
" ‘congressional judgment is important in determining the proper mterpretat!on of Common Artlcle L
- 3 for the United States. The DTA asks whether conduct “shocks the contemporary conscience,” '
it evaluates the Judgment of the reasonable person, and it tracks the inquiry that the plain o
"-meaning of the term “outrages” invites. ‘Thus, our conclusion that the program is consistent with
‘the DTA is a substantial factor in detenmmng that the program does not mvolve outrages upon

i personal dlgmty" under Common Amde 3.

: But consnstency with the DTA is not the only basls for our COnclusxorL In the limited
‘context at issue here, the CIA program’s narrow focus; and its compliance with the carefel
safeguards and fimitations incorporated inito the program, provide adequiate protection against the

- “outrages-upon personal dignity” prohibited by Common Article 3. Of paltlcular importance is
that the interrogatibn techniques in the CIA. program are nof a standard for treating our enemies
wherever we find them, including those in mxhtary custody. Instead, the CIA program is

. narrowly targeted at a small noumber of the most dgngcmus and kmowledgeable of terrorists,

| those whom the'CIA has réason to believe harbor i imminent plans to kill civilians throughout the.
world or.otherwise possess information of critical intelligence value-concerning the leadership or-
, actmnes of al Qaeda. For those few the Umted States: takw measurw to obtam what they lcnow 3

. dlgmty mthamanthemofthemamtonhcmnsfwmcmsmndu 'I‘lnslam:ma'pretaum
,woddmnmmammofdepamﬁmmmmlpmwhmmlwbdmmemmanpmposeof
sthe stage actor; as well as the context of and justifications for the conduct. T any-event, the foregoing historical
emplesdmnﬂsﬂﬂemamnwdwhnwwlythemnmnndamkm&mwmnmm outrage . |

' ."hponpﬂmmld!m Mmdnngmpmedmsmsasammdmspondoesnaankcthcmmm
 rising tothe level of an “outrage,” a5 the Sénseiess parading of prisoners to tumiliate thedn. In this wiy, the words .

: ':'ﬁmmﬂ&mtfmkmdmwnﬁmmml(c)mdammmgmabsohmlwdofhndﬂmm o :

. - will not-be tolerated: Mwhdhamaﬁmm“pmﬂdpnf'mmdepuﬂsm-edegmeonﬂnmm Lt
- wﬁyahatdshplsbungmposed. Thé term is best read #s a prohibitioh on the arbitrary, the wanton, or the prurient

' dwwmﬁmgdpmspmmw&mmwdes,uwﬂgmmmwywm e
mmmmmmmmmm“mmww thwepnnaplsdonot L

. mﬂxmmmmmmummmmm

"AsmdxdmththeDTA,webeﬁzvenap;mpmtetocvaluatcnmmgdnechmqucmmlanon.hndu' L
-'e@clsofthctechmqusmcombmanon. See,e.g..Aiebvvsﬁ ‘ISVC‘hdeed,thcsmsnesofmaaan(l_ttg L

IS comeqnmmayma&aﬁomdwmofth&acrpauaﬁmthewpmﬁmdthcadm&oma

-fcombunuonofdxﬂ’aenta:swhwh,mkmmdmdmny, wouldnotconsumammewnhmthemnmgd'j\mdeh -

. -'of the” Geneva Conventions.). . We bave conchided that the techiniques in cotiabination would-nof violate the . -

3 consuﬁnmm!slandaxdsmcoxpo:anedmtheDTA,.ze.rupraau?-a,andmagamcondudethatparagmphltc) T
‘ ‘~,"wmddnotbewohmdbymetechmqmﬂsedenhﬂmdm¢nuyormcombmanon T A Ja
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_'terhiﬂ'qués,r the CIA has assured us that they would not be used with an intensity, or a frequency,

*_ ‘that'would cause significant physical pain ot injury. See Aleksovski, ] 57. With all the

safety with respect to

techniques, the-CIA would determine in advance their suitability and their )
sychological .

each individual detainee, with the assistance of professional medical and p

' .‘gxaminations_. Medical persannel further would monitor their application: CIA personnel,

. cOn{:iujsi_on that the combined use of the techniques would not vidl’_zué Coiniﬁqn A:ﬁcle 3. See

. Supran.50. . .

- would-consider the Justification for the conduct and the full context-of the protective measires

‘put in place by the CIA. Accordingly, the careful limits on the CIA program, the narrow focs .
of the program, and the critical purpose that the program serves are important to the conclusion *

. that the six techniques do not constitute conduct 50 serious, as to be beyond the bounds of human-

|- that pefsons protected by Comméia Agticle 3 “shall in 2 treated himanely; .
- ‘«J _ ‘wfthgut’-any:ad\i&s,e;p':isﬁdc.:tiop fq:ﬁnfied onrace, 'poldﬁr,._"{eligiquﬁfaitp, sex,bu‘thor Wealth, or. -

RS

. The CiA his determisied tha th inerogtion tebniqies proposod hére are the minima

" -necessary to maintain an effective program for this small sumlier of al Qisda operatives. - That . -

 the CIA has confined itself to schi 4 minimum, along with the other limitations the ClA has

placed on the prograin, does not. reflect the type of wanton contempt for himanity--the atrocities i '

" animated by hatred for others that “‘were committed frequently during the Second World War”

and that “public opinion finds particularly revolting”—at which the prohibition onoutfages .

-, upon personal d'ignity”_ is mmed 'Sge.I’:ic.tet?'I_II'ComMen@je.s,aqt 39.. .

R

" . :-:'A*l .

- Oveiaching the four spcifeprolibidons i Comzion Arielé 3 s gencrabrequirement. . .
“shall in all circumstances be treated himanely: © -
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_any other sifilar criteria.”*’ The text makes clear that its four specific prohibitions are directed
at implementing the humane. treatment requirement. Se¢ GPW Art. 3 1 (following the humane
treatment requirement with “(t]o this end the following acts are and shall remain prohibited”).
As we have discussed above, those specific provisions describe serious-conduct, and the

structure of Common Article 3 suggests that conduct of a similar gravity would be required to

constitute inhumane treatment.

. The question becomes what, if anythirig, is required by “humane treatment” under
Common Articie 3 that is not captured by the specific pr_ohibitions ir;'Subpaxagraphs (a)-(d). We ~
" can discern some content from references to “humane freatment” in other parts of the Geneva -
Conventions. For example, other provisions closely link humane treatment with the provisionof . =
the basic necessities essential to life. Article 20 of GPW mandates that the “evacuationof - .- ...
“prisoners of war shall always be effected humanely . . .. The Detaining Power shall supply
' prisoners of war who are being evacuated with sufficient food and potable water, and with the
. necessary clothing and medical attention.” See.also GPW Art. 46. Thistheme nuns throughout -
" the Conventions, and indeed Commion Atticle 3 itself requires & subset of such basic necessities, -
by mandating that the “wounded-and sick shall be collected and cared for.” GPW Art:3§2. .-
-Given these references throughout the Conventions, humane tréatment under Common-Article 3
"is reasonably read to require that detainees in the CLA program be provided with the basic
necessities of life~—food -and water, shelter from the elements, protection from extremes of heat
_and cold; necessary clothing, and essential medical care, absent emergency circumstances .
- beyond the control of the United States, o o

" . We understand that the CIA takes care to ensure that the detainees receive those basic
. -necessities, You have informed us that-detainees in CIA custody are subject to regular physical -
" and psychological monitoring by medical personnel and receive appropriate medical and deatal. .
- care, They are given-adequate foodand as fuch water as they reasonably please. CIA detention
facilities arc.saxitary. The detainees receive necessary clothes and are sheltered from the:  *
dements. . . L -
..+ For certain detainees determined 10 be withholding high value ifitélligence, however, the ~ . .
i+« " CIAproposes to.engage in ofie ifterrogation technique—dietary manipulation—that would - o
7% - adjusthe provision of these resources. . The détainee’s meals are temporarily substituted fora’.. - . -
i G liquid dittat while les appefising than normal meals, ezoesds nirion requireents -

A “mmmdosmmﬂqmlummmmmmnm&smmm ST
: Mﬁmhqﬁwﬁﬁmmjummydahﬁoﬁﬁmammmae}fswsdm'mmdoflnnnan&- Do
requircments. SeeCEWAn. 16CIAIL .

_','pﬁsomofvmr-shgu:b;aqutgdankzbytthggin;hg?om.mﬂnn_ -advers tion based of o
L mmammwimmmmmmmmmmmmﬁ(m ST
X;dded)._.A@exﬁ-m.mwmmmmmmwm:mmmma S
e W.Wh@mmdmwﬁndmCommmAmdeBinmalmmquﬁmmgmmm
¢ v - ", obuitrast with the text of Atticle 16 demonstiates  the linkage of Coprizon Articlé; 3" anfi-discrimmatio imization pringiple o, -~ * -
o mmﬂmofmmemmmammﬁmummmmmmmem
' cnta:la.mzybemadeundGCommnAmdeS.mlmgastheuuMOivaaedpamfaﬂsbdwmc D A
©+° minifom standai ammm~mma@m¢qamum;mmmmmm
e corteat of Comrin Article 3°s humane treatment requiremenity . © R PR
' :' . -'. °. ..'. ) .. ",' 4.' B ' N -.'.4 — e BEE ""'-. . ..“" . .'.“ ' l '0' ¥ o
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- for safe and healthy medicaily approved-diet programs in the United States. During application
_ -of the technique, the detainee’s weight is monitored, and the technique would be discontimied
- should the detainee lose more than 10 pércent of his starting body weight. The element of
. humane treatment that we can glean from the structure of the Geneva Conventions is one of :
- “sufficiént food.” GPW Art. 46. Because the food provided during the temporary application of -
. thedietary manipulation technique is sufficient for health; we conclude that it does comply with
- the“sufficient food” elément of Common Article 3’s humane treatment requirement. o
.+ . Aleksovski, Case No. IT-95-14/1, § 108 (dismissing Common Article 3 charges against prison
-+ . warden who provided only two meals a day to all detainees over a.périod of imoniths and ‘where -
. some detainees lost over thirty pounds). LT R

.. the substantive due process requirements of the Fifth Amendment, which under.most B
.. circumstances require “safe conditions,” including “adequate food, shelter, clothing, and medical -
* - care” and which are incorporated into.the DTA. Youmgberg v. Rotmeo, 457U.5.307, 315 (1982).
. Requiring the provision of basic necessities'is anothier example of liow the constitutional = .
" standards incorporated in the DTA themselves provide a “humane treatment” principle that tan -
. guide' compliance with Common Article 3. Congress recognized as much inthe DTA, given the
~: . statute’s explicit premise that the Fifth, Eighth; and Fourteenth. Atendments are directed against -
", aconcept.of “inhumane treatment or punishment.” MCA§ 6(c)}2). ~ * P

" . Wealso find it rélevq:ii that the CIA’s interrogation and detention program corhplie.é with -

v o . - The CIA program—ynder the restrictions that we.have outlined-—complies with each of -

- . the specific prohibitiors in Common Article 3 that implement its overarching humane treatment - . L
) requirement, Outside those four prohibitions, and the additional concept of basi¢ necessitiesthat . -.

: - wehave discerned from the structure of the Conventions, we confront another situation where

-, theontent of the requirement is underspecified by the treaty. Sée Pictet, IV Commentaries, at .
* 38-39 (“The definition [of umane treatment] is not 2 very precise one, as we shall see. Onthe . *
..+ other hand, there is less difficulty in enumerating things which are incompatible with umane -
.. treatment. Thatis the method followed in the Convention when it proclaims four absolute .
. ;prohibitions.”)." Again, thisis a situation where the generality was intentional: Tothe: . . - _
l.7r, '7 < negotiators, “It seem[ed] useless and even dangerous to dttempt to make list-of all the factors ~ . .

- - - that would make treatmeiit ‘humane. ™ Id &t 204. ‘The.Commentaries emphasize that “what .~
&l constitutes himape treatment® réquires a balancing of security and hiumianitarid concerns, The. .°. -
s, . detainees may well be “the object of strict measures,” 48 the “medsures of secarity or epression,  © - -

... 77 even when they are severe,” may nonetheless be compatible with basic bumanitarian standards. . ..
*+ | +4d at205 (emphais added)., Given the deliberate generality af the human treatment standard, i .-
.. -isreasonable to tumn o our.own law, which establishes a standard of humsne treatment that - -
;" . similarly requires a balance between security and humanitarian-conoérns; toprovide content o . -
f.01 .. .otherwise unspecified terms.in the Conventions. Because the CIA program complies withithe ". = °.
7. standard of humage treatmerit provided in the Detainee Tréatment Act, and the U, -~ -7 " =
+"Constitutional standards thit itincorporates, dnd becaist i providés detainoes with the tiscessiry * .
$:7 o 7 food; shelter, clothing, and medical care, the CIA program satisfies Common Article 3’s bumané © .

2.
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 We also recognize that the practices of other state parties in implementing Common
Article 3—as opposed to the statements of other states unsupported by concrete-circumstances
. and conduct—can serve as “a supplementary means of interpretation.” See Vienna Convention : -
on the Law of Treaties Art: 31(3)(b).. We have searched for evidence of state parties, seeking to_ "
" implement Common Article 3 in a context simildr to that addressed herein, The one example:
", that we have found supports the interpretation of Common Article 3 that we have set forth above.
- *In particular, the Unitéd Kingdom from the time of the adoption of Common Articlé 3 until the
. early 1970s applied an interrogation program in a dozen counter-insurgency operations that
. - résembles in several ways the one-proposed to be empioyed by the CIA. = :

..* . . Following World War II and the adoption of Common Article 3, the United Kingdom -
" developed and applied five “in depth interrogation"~techniqu¢ “to deal with a number of R
| situations involving internal security.” Report of the Commitiee of Privy Counsellors Appointed- - - -
. 10 Consider:Autharized Procedures for the Interrogation of Persons 'Suspecied of Terrorism,
1972, Cmnd. 4901, § 10 (HSMO 1972) (‘Parker Committee Report”). The five techniques -
- . ivolved (i) covering a detainee’s head at all times, except when the detainee was under - -
.. interrogation of in'an room by himself; (ii) subjecting the detainee “to continuous and: -
" " monotonous noise of a.volume calculated toisolate [him] from communication”; (iif) depriving
- " the detainee of sleep “during the early days” of the interrogation; (iv) restricting a detaidee’s diet’
* - 10.“one round of bread and one pint of water at six-hourly intervals”; and (v) forcing a detainee. .
to face~—but not touch—-a wall Wwith his hands.raised-and his fégs spread apart for hours.at’ atime, -
"+ +wiith only “pesiodical lowering of the arms to restore circulation.” Lord Gardiner, Mimnority
* Report, Parker Committee Report, §-5 (“Gardiner Minority Report™);see dlso Parker Committee -
* " -Report ] 10. Broadly. speaking, the techniques were designed to. make the detaineé “feel thathe
* 7 igin.a hostile atmosphere, subject to strict-discipline, ... and completely isolated so that he feafs
- “what may happen next.” Jd {:11. From the 1950s through'the early 1970s, the British émployed
.0 ... some orall of the five techniques in a dozen “counter iisurgency operations” around the world, -
.+ 1. .~ including opegations in Palestine, Kenya, Cyprus, the British-Cameroapns, Brunei, British Guiana, -
i~ 7% Aden, Malaysia, thé Persian Gulf; and Northem Ireland. Seedd . -~ -~ .. .~ =~ o

- 27 e In 1971, after the-public learned that British security forces had employed these ..
..+ " techniques against Irish natiorials suspected of supporting Irish Republican Aimy terrorist. .- -
o - activities, the British' Government appointed a thiree-person Cominittec of Privy Cousselors; - *
- chaired by Lord Parker of Waddington, thé Lord Chief Justice-of England; to-examinethe -~
., - legality of using the five intérragation techniques againist suspected terronists. . See Parker
~-. 7. Comumittee Report J{ 1-2: .Among other things, the committee considered whether the -~ .
" techniques viblated a, 1965 difective.requiring that all miilitdry intérrogations comply with ..
' Articks 3 of the Geneva Convention Relative to the Treatment of Prisoners of Wai:(1949),” -See
id. §14-6 & Appx:-A majority of thie conmittee; inchiding the Lord Chief Justics; concluded” ..° -

Tk ":.."-'.}"t‘ that the, “dpplication of these techriques; subject to-proper safegudrds, limiting the occasion‘on. ™ * **
-2 Sibich andtie dégtee to which tiey can be applied; would be in conformity with the Directive, -~ .
"-3--"-'-';_'5f-"':~.{-,“~[ahd;tl.i,uswl't.hCo:_‘rnﬁrgpn-A_r,ticleﬁ3_]:’z,Iii"-‘i,3i-;'_.J‘.:.'g.-.._.- T L
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... many-ways worse than ‘war.” Id 132..1t
., . identifiable; the rebels may be.risthless m
+ attacks on inhocent persons. If information is to be obtained; time miist be of thé essence of the .~ .- '
L vopemﬁop,."- 1d Moredver, factors that might facilitate interrogation int traditional war—-suchas R
... ample information™ to assist interrogators and “a number of pisoners who dislike the.current .~ -
7 edemy fegime and are only too willing to talk™ ~are often absent “in-counter-revolufionary - .
v - Opérations.” I 1§25-26. See also id. (noting difficulty in obtaining information *quickly”), .~ -
*+._ Consequently, the Parker Cotnnittee concisded that in light of the nature of the terrorist threat, -~
'ﬁifggﬁgaﬁon tecliniques.employed by the Uniited Kingdom were consistent with Common * .- -
oAl L e e T T e T :
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In reaching this conclusion, the Parker Committee rejected the notion that “the end .

" justifies the means.” Id §27. Tt repeatedly stressed that aggressive interrogation techniques . -

“should only be used in cases where it is corisidered vitally necessary to, obtain information.” Id

- -135. It also emphasized that interrogators should be properly trained and that clear guideliries
- 'should exist “to assist Service personnel [in deciding] the degree to which in any particular

circumstarices the techniques can be applied.” I Similarly, it recognized the importance of-

-~ ‘obtaining approval from'senior govermment officials before employing the five tecliniques; id
.~ 9§37, and it recommended that aggressive interrogations occur only in the presence of a“senior
.-+ officer” with “overall control'and.. . . personal responsibility for the operation.” Id 38..The
. committee also. conicluded “that a somé

, doctor with some psychiatric training should be preseat at all
times at the intérogation céntre, and should be in the position to observe the course of oral.
interrogation,” so that he could “wan the controller if he felt that the inferrogation was being . * ..
pressed too far” (although, in contrast with the CIA program, the doctor would not-have the

- actual authority to stop the interrogations), Id §-41.

"+ . TheParker Cominittee emphasized, however, that its rejection of a pure “ends-means™ - . -
- analysis did not mean that Common Article 3 barred couintries from giving some weight to the -

" need to protect their citizens against theharm thireatened by terrorist orinsurgent operations.” A

- The committee; for example, emphasized that, when properly administéred, the five interrogation
-+ techniques posed a “negligible? “risk of physical injury” and “no real risk” of “long-term mental

effects.” Jd '§{'14-17- Yet they had “produced-very valuable results in-revealing rebel .

- ‘organization, training and ‘Battle Orders.”™ /d ] 18." InNorthern Ireldnd, the Committee ‘
" "observed, use of the technigues after “ordinarypolice interfogation-had failed,” led to, among .
- other things, the identification of more than 700 LR.A. members, details about “possible LR.A.,

,” and the discovery of large quantities of arms and explosives. Id -

| . operations” and “future plans,” _ ies ‘
“directly and indirectly . ..

T¥21-22.. The Committee emphasized that the techniques were

._ ._- X Mor e broadly, the Parker Commxtteeexplamed that the meaning of C_onﬁribn Arti;:lp 3's -
restrictions- must be interpreted based.on the nature of the-'conflict. See id. § 30 (explaining that * - -

rgpopsibie.'fqr the:saving of lives of innocent citizens.” Id-124.

tms“‘:h““ ‘humane,” “inbuman,”* umilisting;" and “degrading’ fall to be judged by [a .
.+ dispassiofiate] observer inthe light of fhe circuinstances in which the techniques are spplied™)... . ° .
"+ "Accordingly, the committe¢ concluded that Common Article 3 miust be interpreted in light of the - +

unique threats posed by terrorism. - Althiough “short of war i its ordinary sense,” terrorism is “in
en determiried to achieve their ends by indiscriminate,

e R -Salim:v: M‘i.t_ér_reu-Uhited.s_'tates.Bates_#OO‘%'SG Lo

" 08/31/2016

occurs “within the country, friend and foe.will notbe .~
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. ECHR-included actlons difetted at “breaking [the] physical or thoral resistance” of det
1 167; .The court’s capaciods interpretation of the European Convention’s.prohibiition on
. “degrading tréatment” is not well-suited for Commion

A

* - opinion; thie:CIA has developed extensive safeguar
.- tlose monitoring by medical aiid psychological perso
. officials fo.ensure that the program is confined to safe and o
. téchniques in a-controlled, proféssional enyironment. While th
* - 'these techniques in 2 dozen colonial and rélated conflicts, the U ;
" technigues only with a small tumber of high value terrorists engaged in a worldwide armed

. methods could be justified in exceptional circumstances,” s

.~ techniques similar to those in the CIA program and determined

- Deb., H,C. (5th Ser.) 743-50 (1972); see also Rog
- Case_for United Nations Pedcekeeping Intervention
- 7 Int’l & Comp. L. 1, 520.220 (1990). The Prime Minist
" " with the Lord Chief Justice’s interpretation of the United
. "Common Article 3, however.. Indeed, in announcing what

.. conflict whose primary objective is
" throughout the free'world.

" interrogations." See Debate on Interrogation Techniques
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ort, Prime Minister Edward Heath .

use the five techniques in future A
(Parker Committee Report), 832 Parl.
er Myers, A Remedy for Northern Ireland: The
'In An Internal Conflict, 11 N.Y.L.Sch. J.
ister did not, to our knowledge, take issue
Kingdom’s treaty obligations under
he stated was a change in policy, the .
ttee “conclude[d] that use of the
ibject to'safeguards. 7d. at743.

~ Shotly afterthe Parker Comumittee issued its rep
announced that, as a matter-of policy; Britain would not

Prime Minister émphasized that the majority of the Commi

That for more -thaﬁj:vuio' decades following the enactinehf of Common Article.3, one of the -

‘ Awbi-id."s leading advocates for and practitioners of the rule of law and human rights employed

" consistent with Common Article 3. The CIA

. - positions to be consistent with-Comm
include such a technique. Consistent :

that they. complied with.Common’ .
‘Article 3 provides strong support for our conclusion that the CIA’
s proposed tecliniques.are not more grave than §
‘those-employed by the United Kingdom. T6 the contrary, the United Kingdom found stress  ~ "
on Article 3,.but the CIA currently dpes nat propose.to -
with recommendations in the Parker Committee’s legal

ds, incliiding written guidelines, training,
sonnel, and the approval of high level

d necessary applications of the

e United Kingdom employed

" “The United Kingdom’s deferminatidn vinder Comimon Atticle 3 also'sheds substantial .
international tribunals applying legal standards that fundameitally.

e light d&_tﬁe'decisionx of other it , _ at turian .
. - differ from Common Article 3. As discussed above, the European Court of Human Rights later -~ -
- found that two of the interrogation techniques approved by the Committee—diet manipulation”  * -

and sleep deprivation—violated the.stand-alone prohibition.on “degrading treatment’”in' the

| is riot  party. -Jreland v, ..

- " Buropean Convention an Human Rights, to which the United States :

" " United Kingdom, 2 EHRR 25 (1980).. The cotirt explained that “degrading treatment” under.the - .-

""" tis ECHIR décision atd observed:that a combination of intesrogation techmiques inight consttute “inbumanand - = . .-

esistance” of detaimees. /d.

-Article’3.”. Indeed, the European Court

50 The Isracki Supreme Couitin Piblic Cominittes Against &

-1 degrading” tréstment - See d. at 27-28. - As discussed above, see supra at 41-42, the Iszacli : L
* " upon thaf fation’s statutory Law and didf net specifically purpost to define what constitntes “inhunad and degrpding™ ™ -/, .
. tratment under any particular tresty, much less whaat rises o an.“outrage ixpon personal dignity™ or other violation - -~ - .

"~ of Cominion Axficle 3. Six yeais Liter, tie Same court recognized that the international kv applicable:1o dothestic
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s proposed techriiques are also G

nited States proposes to use these .

to inflict mass civilidn casualties jn the United Statesand . - -~

tire v. Israeh, HCT S100/94 (1999),alsé cited: .-

¢ - “absolite” resrictions on degradig reatment generally, theLaw of amied donflict requires abalmeingagaint . . -
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- has interpreted that provision x';dt orxl)" to i_rhp‘qse_ detailed -f,equirementsl on prison cbndition_s; but .
’ ,alsvo to prohibit any action that drives an individual “to act against his will or conscience,”a -
- standard that mighit well rule out any significant interrogation at-all. See:Greek Case;, 12Y.B.

"ECHR 186. Thosedecisions reflect that the European Convention is a peacetime tréaty tbét -

. prohibits any form.of “degrading treatment,” while Common Article 3 prohibits 6t1‘ly‘ ‘
-“hur{ﬁﬁaﬁng. and-degrading treatment” that rises to the level of an “outrage upon personal
digriity.” Common Article 3 is a provision designed for times of war, where the gathering of - -

. intelligence, often by requiring a captured eaemy “to act agsinst his will or conscience” or by .-
. undermining his “physical of moral resistance;” is.to be expected. Furtherimore, it is unclear that -
. the ECHR infreland v: U.K. was corifronted with techniques that provided adequate food and

. that were carefully designed to bé safe, such as those proposed by the CIA.

_ _ It is the United Kingdom’s intérpretafion of-Conimon.Ar.ticle 3.in précti‘cg'@hat isrelevant
1o our determination, not the ECHR’s subsequent interpretation of the legatity of the United

Lo Kingdom’s techniques under a different treaty. . Thie practice of the United Kingdomin - - .
. implementing the interpretation of Common ‘Article 3 supports the in'terpl"e'taﬁ_qn{set forth above.

D,

- For _thcseArgas‘_ons,_We interpret CommonArtxcleB to pémﬁt the CiA’_s mtéﬁqgaﬁon- and

o _detention program to go.forward. Part of the foundation of this interpretation is that Congress -
-+ has largely addressed the requirements of Common Atrticle 3 through the War Crimes and .

Detainee Treatment Acts. These provisiors inchide detiled. proliibitions o particularly serious .

" conduct, in addition to extending the protection of the Nation’s own constitirtional standards to. -
- aliens detained abroad jn the course of fighting

etaine ting against America, persons whom-the Constitution .

 would not otherwise reach. And the €IA's interrogation program, both in its conditions of
confinement and with regard to the 5ix proposed intemrogation techniques, is consistert withthe -
War. Crimes and Detairiee Treatment Acts. To the extent that Common Article 3 prohibits - 3

- . additionsl conduct, unaddressed by the War.Crimes and Detainee Treatment Acts, the CIA - _
;. pr.q’gr.am“_isoopsis,tent-v\dth;hose‘r#sl;_icti@nsésweﬂ. o Sl

.- st a itportant s the it nure of his program,. . This progras i narrowy targeted -+ -

.19 adVance s bimanitarian.objective,of the highestorder~—pieventing cathsrophis tatorist
attacks—and indeed thie: CIA lias determined.that the six proposed techniques'aré the-misiimum

B necessary for a program that would be effective in obtaining inteHigence:critical 10, Serving this -

S ONNaSeeAGt ¢ e

¢ 7

- * end. Tt is limited to a smatl number of high valie ferforists wio; after careful consideration, - . 3
- professional intelligence officess. of the €IA beliéve to possess crucial intelligence.  The program . -
.- /8 conducted under careful procedures and is-désigned to impose o pain that is imnecessary for "
... the obtaining of crucial intefligence, At the same time; it operates withisi strict limits on condict, . .
.-+ . including those mandated by the War.Crimes Act and the prohibition:on torture regardless-of the -
+ 7 otivation of the conduct. Common Article 3-was fiot drafted with the threat posedbyal Qaeds - -
.+, immind; jt odrtaing certain Specific:proibitions, bt it also contsins some general principled with. . * -

. egl

. legiimate ity nesds: Public-Cornities Agiainst Toctin i sraekv. The Gaverraientof rael,HC) 7692, e
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less definition. The general priqéiples leave state parties to address:the new eventualities of war,
.to mold the interpretation of the Geneva Conventions by their conduct. . We will not lightly . '
. construe the Geneva Conventions to disable a sovereign state from defending against the new

" types of terrorist attacks carried out by al Qaeda.

.7 " 'The interpretation in this memorandum reflects what we believe to be the correct
* interpretafion of Common Article 3. Because certain general provisions in Common Article 3 .
. weré designied to provide state partiés with flexibility to address new threats, however, the nature
" of siich flexibility is that other state parties may exercise their discretion in'ways that do pot: -
- perfectly align with the policies of the United States. We recognize Common Article 3 may lend .
- itself to other interpretations, and international bodies or our treafy partners may disagree in =
" some respects with this interpretation.”’ o T
.. Justaswe have relied on '.i_hé War Crimes-and Detainee Treatment Acts, other states may
. turn to treaties with similar language, but drafted for dissimilar purposes, as-a source of .
.- disagreément: As discussed-above, for example, the European Court of Human Rights
- determined that certain of the interrogation techniques proposed for use by the CIA—diet
‘manipulation and sleep deprivation—violated thie European Convention’s stand-alone
. _prohibition on “degrading treatment.” Ireland:v. United Kingdom, 2 EHRR 25 (1980). For -
-+ "redsons we have explained, the BCHR decision does not constitute the basis for a correct reading. -
" 7 of Common Article 3.in our view, but the openness of “humiliating and degrading treatment”
- "miight not prevent others from, incorrectly, advocating such an interpretation, and the State
| Departent informs us that given the past statements of our European treaty partners about
).~ -United States actions in the War on Terror; and notwithstanding some of their.own past
’  practices, see supra.at n.36, the United States could reasonably expect some of our European .
treaty. partners to take precisely. such an expansive reading of the open térms in Common Z
" ..* Recognizing the generality of Somé of Common Asticle3’s provisions, Congress.
.. -;provided & mechanism through which the President could authoritatively,determine how the
-t United States would apply its terms.in specificcontexts. The Military- Commissions Actensures .’
¥ 21 harthé President’s interpretation of the meaning and applicabilty of thé Geneva Conventions™ -
=77 would control as a matter of United States law. Section 6(a)of the MCA is squarcly directed-at-" .- -
7o ¥ therisk that the interpretations that would guide our military and intelligence personriel couldbe -
7" ilcast asidé after the fact by our.own courts ot international tribunals, armed with flexiblé dnd” . - ..
RN - general language jn-Common Articie 3 that could bear the weight of a wide range of policy- ST
;.. preferences or subjective irterpretations. To.reducé this.risk, Congress.rendered the Geneéva' -
“%:*. - - Conventions judicially unenforceable. See MCA § 5¢a).- The role of the courts in enforcing the
s ;i -+ Geneva Conventions is limited to adjudicating prosecutions under theWar Crimes Act'initiated .
* 4+ " ... bythe Executive Branch and, even then, courts may not rely on “a foreign or international source "

23T 1 This flexdbility extends.only to reasodable interpretations of wnclear tesins of Common Article 3. Where -
i+ Cotitmon Afficled js clear, state paties are obliged asa matter of intespational law (thiough not necessaiily their =~ - ¢
o qwm domestic iws) to follaw it and statés have no discrétion under intesnational law. i adopt strasanable - T ¢ .

S s e Rt S ' Salim v. Mitehel - United Statés Bafes #000389. -+ - -
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'~ .- oflaw” o decide the content of the statutory eléments in the War Crimes Act. See id § 6{a)(2).. .
) pongress also expressly reaffirnied that the President has authority for the United Statesto
Interpret the meaning and applicability of the Geneva Conventidris. See id § 6(a)}(3)(A). Should
: . as a matter of United -

j(m

. he issue interpretations by executive order, they will be “autthoritative . . ;
States'law in the same manner as other administrative regulations.” Id § 6(a)(3)(C).** .

. Weunderstand that the President intends to.utilize this mechanismi and to signan‘
. ‘xecutive order setting forth an inferpretation of Cotmon Article 3. That action would .
- - conclusively-determine the applicatiofi of Cormon Article 3 to the CIA program as a matter of . - -
* United States law. We have reviewed the proposed executive order and have determined thatit -
is wholly consisterit: with'the analysis of Common Article 3 set forth above. See Proposéd Order -~
. Entitled Interpretation of the Geneva Conventions Common Article 3 As Applied to-a Program of .
.- - Detentiorrand Interrogation Operated by the Central Intelligence Agency (Executive Clerk final = . ..
 : ' draft, presented to the President for signature, July 20, 2007) (“Draft Order”): Becausethe. . . - <~
. €xecutive-order would bé public, it cannot engage in the detailed application of Common' . .- . :
Auticle 3 tothe six proposed techniques émbodied in this opinion. Instead, the executive order-” . -
. sets forth an interpretation of Common Article 3 at a higher lével of generality-that tracksthe :* .~ ="~ -
analysis in'this opinion and, thereby, conclusively determinés that the CIA’s proposed program - - -
.. ofinterrogition and detention, including the six proposed interrogation techniques, complies, -~ .
¢ with Common'Acticle3. . * .-~ T 7 o A

-~ Theexecutive order would prohibit any technique or condition of confinement that .
. - constitutes torture, as defiried in 18 U.S.C. § 2340, or any act-prohibited by section 2441(djof © ¢ - -
). - the War Crimes Act. See Draft Order §3(b)G)(A)-(B). This Office has concluded that the six
', proposedtechniques, when applied in compliance with the procedires and’saféguards putin .
. .. placeby the CIA; comply with both the federal anti-torture statite and the War Crimes Act.” See-
.- Section 2340 Opinion and Part I, sipra, . - - e
s e+ . Toeasure full implementation of paragraph-1(a) of Cdmmon Article 3, the executive,
7 7o - orderalso would proliibit “ether acts of violence serioiis encgh to be considered comparableto ~ .-
"o, omurder, torture, mutilation, and criel o inhuiman frestment, s defined in” the War-Crimes Act,. e
v Draft Order §3G)ANC). Asxplainied above (see part IV.B. 1.3, sigra), the six proposed. . = ... - - -
w7, techniques do nof inyolvé violence on i level. comparable to the four énumerated forms of
: - violeiice in paragraph. i(a) of Common Article 3-—murder, mutilation, torture; and'crue} - -

-+ 28 Contmander in Chief—to'intespret treaties, particularly tieatiss regulating wartinie operations. Those - . © .~ " -
- interpretations are ordinaily.entitled 1o " great weight" by the coturts. Se, e.g., Sanchez-Liamas v. Oregon;,126 -~ .. °
- 5.CL:2669,2685 Q006). Congress, however, deterinined in the MCX that it #as appropriate to-affirm that the . - .. -
 President’s imterpretations of the Genbva' Canventions are eutitied to protection. 1 is apparent thit Congress was. = .
-7 . reacting to thé Supreme Court's decision in Haiiidan; which an interpretation of the applicability of the. - - - .} °
) Gmmmmmwmwmadmhmmnmgmofmm‘sm See -
S o Aamdon 126 S, Cuat2795-98; id. 22847 (Thcmas; J., dissenting):, The MCA therefore reflects & congressional -, *.. ..
LI mmmmpﬂmmlemmm  has traditi litionally played im défining our-Nation’s internatioma jomal . -
i Gy obligations. Inthis regard, presidential orders undes the MCA would notbe subject to judicial réview. Soe-Frimbdin., . *
- nder the Administratiye Procodure' Act, or auy dtier Staute, absent “ain express satemént by Conress™). -+ -
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. {stePantsLA3 andIB, spra). - - -
777" “Under the proposed executie ordes, detinss nit “récelye tho bsic sscsssife of - .-
" ihehuding adequate food and water, shélter from ifte eleméats; iecessary clothing, protection: . ¢ -

. .

o 1 )1}

. authorized in the context of this program,
+ See Part 11T, supra. - o

. Toaddress paragraph 1(c) of Common Articlé 3 further, the executive order would bar -

" intérrogation techniques or conditions of confinement constituting “willful and outrageous acts .

-~ of personal abuse done for the purpose of humiliating or.degrading the individual in 2 manmer so
. serious that-any reasonable person, considering the ciscuristances, would deem the actstobe =

. beyond the bounds of human decency, such as sexual or :
. the purposé of humiliation, forcing the individual to perform sexual acts or to pose sexually, -

. thus, the techniques also satisfy section 3(b)I)(E) of the executive ordet. -
" detainees. Draft Order.§ 3(b)((F).-Thie six techniques proposed by the CIA. are

) o ."_.th'e,x"eligion, religious practices; or religious-objects of the detainees. . -~ -

.. -order would require the Director, based on professional
* -are “safe for use with éach detainee” (sze Draft:Order at § 3

' (b)¢3) NatSecAct. ~ ST
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tré;tment. The limitations on the administ:ation; frequency, and intensity of the techniques—in _ -
particular, the corrective techniques—ensure that they will not involve physical force that rises to
the level of the serious violence prohibited by the executive order. ' ) '

" The executive order would prdhibit any .intérrogation-techhit;ué or condition of

confinement that would constitute the “cruel, inhuman, or degrading treatment or punishinent”

" piohibited by the Detainee Treatment Act and section 6(c) of the Military Commissions Act. -

* Draft Order § 3(b)i)(D). We have concluded that the six proposed techniques; whei used as .

am, comply with the standard in the DTA and the MCA..

sexually indecent acts undertakeg for

thréatening the individual with sexual mutilation, or using the individual as 2 human shield.” -

= Draft Oider § 3(b)G)(E). This provision reinforces crucial featuresof the interpretation of .

paragraph 1(c) of Common Afticle 3 set forth in this opinion: : To trigger the paragraph,

" umiliation and-degradation must rise to the level of an outrage, and the term “outrage” looks to
the evaluation of a reasonable person:that the conduct is beyond the bounds of human decency,
* taking irito consideration thie purpose and context of the condu

! : ct.” As'explained above, the six .
‘proposed techniques do not constitute “outrages upon personal dignity” under these principles; . -

" Also implemieriting paragraph 1(c) of Common Article 3, the executive order. would

.*_prohibit “acts intended to denigrate the religion; religious practices, or religious objects” of the -

not dirécted at

.. ni - The techniques and conditions of confinement approvéd:in the order may be-used only -~ .- -
+" " with certain alien detainees bilieved to posséss high valne intelligence (See Draft Ofder:” .7 "
"% § 3(b)(ii)), 4nd the program is so limited (see Part LA, supra). ‘The CIA programi mustbe . .
" ;. conducted-pursuant to written policiés issued by the Director of the CIA (see Draft Order §3(€)), - .. -~
ic see Part LA.I, supra). Inaddition, the'executive =~ . -
onal advice, to deterrnine that the techniques ~ - ..
{b)(ii)), and the CIA intendsio doso -

and the CIA will have sucti policies in place (see

08/31/2016
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~ from extremes-of heat and cold, and essential medical care.” See Draft Order § 3(b)(iv): This
* Tequirement is based on the interprétation of Common Atticle 3’s "dvex‘arching humane treatment -
requirement set forth-above, and we have concluded that the proposed techniques:comply with -
this basic necessities standard. See Part IV.B.3, supra. Should the Presidént sign the executive .
.oi'der,‘the‘six proposed techniques would thereby comply with the authoritative and controlling .
' interpretation of Common Article 3, as the MCA makes clear. - ' o U

:'-'V__.

"~ .+ - The armed conflict agairist al Qaeda—an enemy dedicated to carrying out catastrophic | -
- attacks on the United States, its citizens, and its allies—is unlike any the United States has - -
" confronted. The tactics necessary to defend against thiis unconventional enemy thus present a |
_ séries of new questions under the law of armed conflict. .The conclusions we have reached =
- Herein, however, are as focused as the narow CIA program we address. Not inténded to:be tised -
with ail detainees or.by all U.S. personnel who interrogate captured terrorists, the CIA program " :
*. would be.restricted to the most knowledgeable and' dangerous of terrorists and is designed to
" obtain information crucial to defending the Nation. Cohmon Article 3.permits :th‘e'CIA__ifo' s
- “forward withi the proposed interrogation program, and the President may determineé that issue’.
.conclusively by issuing an executive order to that effect pursuant to his authority under thé o
Constitution and the MCA' As explained above, the proposed executive order accomplishes -~
precisely that end. We also have-concluded that the CIA’s six proposed interrogation techniques, -
iards described herein, would comply with the Detainee .
- Treatment Act and the War'Crimes Act. =~ =~ .~ - e

~ | Plegse, Iét'x_ls.‘kno‘w if wemay be of further assistance.
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