
CASE NO. CIV-14-905-H 

IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA  

THE OKLAHOMA OBSERVER; ARNOLD HAMILTON; 
GUARDIAN US; KATIE FRETLAND 

Plaintiffs, 

v. 

ROBERT PATTON; ANITA TRAMMELL, 

Defendants. 

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ 
MOTION FOR PRELIMINARY INJUNCTION 

M. DANIEL WEITMAN, OBA#17412 

AARON J. STEWART, OBA#31721 

Assistant Attorney General 

Oklahoma Attorney General=s Office 

Litigation Division  

313 NE 21
st
 Street

Oklahoma City, Oklahoma 73105 

Telephone: (405) 521-3921  Facsimile: (405) 521-4518 

dan.weitman@oag.ok.gov 

aaron.stewart@oag.ok.gov 

Attorney for Defendants 

October 28, 2014 

Case 5:14-cv-00905-HE   Document 35   Filed 10/28/14   Page 1 of 15



 
 i 

 TABLE OF CONTENTS 
 

TABLE OF CONTENTS ................................................................................................... i 

 

TABLE OF AUTHORITIES ............................................................................................ ii 

 

DEFENDANTS’ RESPONSE TO PLAINTIFFS’  

MOTION FOR PRELIMINARY INJUNCTION .......................................................... 1 

 

INTRODUCTION ............................................................................................................. 1 

 

PRELIMINARY INJUNCTION STANDARD .............................................................. 2 

 

PROPOSITION I: 

 

PLAINTIFFS’ REQUESTED PRELIMINARY INJUNCTION IS 

DISFAVORED ........................................................................................................ 3 

 

PROPOSITION II: 

 

PLAINTIFFS ARE NOT LIKELY TO SUCCEED ON THE MERITS .......... 4 

 

PROPOSITION III: 

 

PLAINTIFFS WILL NOT SUFFER IRREPARABLE HARM ........................ 4 

 

PROPOSITION IV: 

 

THE HARM TO THE STATE’S INTERESTS OUTWIEIGH ANY HARM 

TO PLAINTIFFS.................................................................................................... 7 

 

PROPOSITION V: 

 

ON BALANCE PLAINTIFFS’ INTEREST DOES NOT OUTWEIGH THE 

PUBLIC’S INTEREST ........................................................................................ 10 

 

CONCLUSION ................................................................................................................ 10 

 

CERTIFICATE OF SERVICE ...................................................................................... 11 

  

Case 5:14-cv-00905-HE   Document 35   Filed 10/28/14   Page 2 of 15



 
 ii 

 TABLE OF AUTHORITIES 
 

 CASES 

 

Branzburg v. Hayes,  

408 U.S. 665 (1972) ............................................................................................................ 5 

 

Calderon v. Thompson,  

523 U.S. 538 (1998) ............................................................................................................ 9 

 

Elrod v. Burns,  

427 U.S. 347 (1976) ............................................................................................................ 5 

 

Gomez v. U.S. Dist. Ct. for N. Dist. of Cal.,  

503 U.S. 653 (1992) ............................................................................................................ 7 

 

GTE Corp. v. Williams,  

731 F.2d 676 (10
th

 Cir. 1984) .............................................................................................. 3 

 

Heideman v. S. Salt Lake City,  

348 F.3d 1182 (10
th

 Cir. 2003) ........................................................................................ 4, 5 

 

Hill v. McDonough,  

126 S.Ct. 2096 (2004)........................................................................................................ 10 

 

Koerpel v. Hecker,  

797 F.2d 858 (10
th

 Cir. 1986) .............................................................................................. 2 

 

New York Times Co. v. United States,  

403 U.S. 713 (1971) ............................................................................................................ 5  

 

O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft,  

389 F.3d 973 (10
th

 Cir. 2004) .......................................................................................... 2, 3 

 

Pell v. Procunier,  

417 U.S. 817 (1974) ............................................................................................................ 6 

 

Prairie Band of Potawatomi Indians v. Pierce,  

253 F.3d 1234 (10
th

 Cir. 2001) ............................................................................................ 3 

 

  

Case 5:14-cv-00905-HE   Document 35   Filed 10/28/14   Page 3 of 15



 
 iii 

SCFC ILC, Inc. v. Visa USA, Inc.,  

936 F.2d 1096 (10
th

 Cir. 1991) ............................................................................................ 2 

 

Schrier v. Univ. of Colorado,  

427 F.3d 1257 (10
th

 Cir. 2005) ............................................................................................ 2 

 

Tom Doherty Assoc., Inc. v. Saban Entm’t, Inc.  

60 F.3d 27 (2d Cir. 1995) .................................................................................................... 3 

 

Case 5:14-cv-00905-HE   Document 35   Filed 10/28/14   Page 4 of 15



IN THE UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF OKLAHOMA 

 

(1) THE OKLAHOMA OBSERVER;  

(2) ARNOLD HAMILTON;  

(3) GUARDIAN US;  

(4) KATIE FRETLAND,  

 

                          Plaintiff,  

v. 

 

(1) ROBERT PATTON, in his capacity as 

Director, Oklahoma Department of 

Corrections;  

(2) ANITA TRAMMELL, in her capacity as 

Warden of the Oklahoma State Penitentiary, 

 

                          Defendants. 

 

 

 

Case No: CIV-14-905-HE 

 

 

DEFENDANTS’ RESPONSE TO PLAINTIFFS’  

MOTION FOR PRELIMINARY INUNCTION 

 

Defendants Patton and Trammell respectfully submit their Response to Plaintiffs’ 

Motion for Preliminary Injunction and Brief in Support [Doc. 23].  Because Plaintiffs are 

unlikely to succeed on the merits of their claim, this Court should deny Plaintiffs’ 

Motion.  Also, Plaintiffs fail to show an irreparable harm, and the harm to Defendants 

outweighs any harm Plaintiffs allege.  Finally, the public policy interests weigh in favor 

of Defendants.   

INTRODUCTION 

 Plaintiffs filed their Motion for Preliminary Injunction, requesting that this Court 

prevent the Oklahoma Department of Corrections (“ODOC”) from implementing certain 

protocol changes regarding media access, and provide full visual and audio access of the 
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execution chamber from the time the offender is brought into the chamber to the time the 

offender has been declared dead or the execution is called off.  Defendants have filed a 

Motion to Dismiss Plaintiffs’ claims.  [Doc. 32]. 

PRELIMINARY INJUNCTION STANDARD  

  

A preliminary injunction is an extraordinary remedy, therefore “the right to relief 

must be clear and unequivocal.  SCFC ILC, Inc. v. Visa USA, Inc., 936 F.2d 1096, 1098 

(10th Cir. 1991).  A party cannot obtain a preliminary injunction unless they establish  

(1) [he or she] will suffer irreparable injury unless the injunction issues; (2) 

the threatened injury ... outweighs whatever damage the proposed 

injunction may cause the opposing party; (3) the injunction, if issued, 

would not be adverse to the public interest; and (4) there is a substantial 

likelihood [of success] on the merits. 

 

Schrier v. Univ. of Colo., 427 F.3d 1253, 1258 (10th Cir. 2005) (citation omitted).  The 

Tenth Circuit has adopted a modified standard that applies a relaxed standard for 

determining likelihood of success on the merits when the other three elements are 

established.  Koerpel v. Hecker, 797 F.2d 858, 866 (10th Cir. 1986). 

In addition to the general standard for preliminary injunctions, there are three 

types of disfavored preliminary injunctions:  “(1) preliminary injunctions that alter the 

status quo; (2) mandatory preliminary injunctions; and (3) preliminary injunctions that 

afford the movant all the relief that it could recover at the conclusion of a full trial on the 

merits.”  O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 

975 (10th Cir. 2004).  For disfavored preliminary injunctions, the moving party must 

satisfy a heightened burden, exposing the motion to closer scrutiny.  Id.  Also, parties that 

move for disfavored preliminary injunctions cannot rely on the Tenth Circuit’s 
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“modified-likelihood-of-success-on-the-merits standard,” but must instead make a 

“strong showing both with regard to the likelihood of success on the merits and with 

regard to the balance of harms.”  Id. at 976. 

PROPOSITION I: PLAINTIFFS’ REQUESTED PRELIMINARY 

INJUNCTION IS DISFAVORED 

 

 Plaintiffs appear to claim that they are entitled to a preliminary injunction under 

the modified or relaxed standard.  [Doc. 24 at 6 n.1].  However, this is not accurate in 

view of Plaintiffs’ requested injunction.  Plaintiffs do not request an injunction to 

preserve the status quo. Instead, Plaintiffs request a disfavored trifecta: Plaintiffs request 

an injunction which alters the status quo, which is mandatory in nature, and which would 

give them a “substantial part of the relief it would obtain after a trial on the merits.”  GTE 

Corp. v. Williams, 731 F.2d 676, 679 (10th Cir. 1984).  The Tenth Circuit has held that a 

showing that the requested injunction would give the moving party all the relief it could 

obtain after a trial on the merits must be “supplemented by a further requirement that the 

effect of the order, once complied with, cannot be undone.”  Prairie Band of Potawatomi 

Indians v. Pierce, 253 F.3d 1234, 1247 (10th Cir. 2001) (quoting Tom Doherty Assoc., 

Inc. v. Saban Entm’t, Inc., 60 F.3d 27, 34 (2d Cir. 1995).  The Tenth Circuit noted that 

the Second Circuit listed examples of such a requirement, such as “live televising of an 

event scheduled for the day on which preliminary relief is granted” or “disclosure of 

confidential information.”  Id. at 1247-48.    

 The injunction Plaintiffs seek fits squarely into the Tenth Circuit’s definition of a 

disfavored injunction.  Plaintiffs’ Amended Complaint [Doc. 15] seeks to enjoin 
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Defendants from continuing to enforce its regulations regarding media access to 

executions and from implementing its protocols.  The Plaintiffs’ request also includes 

requiring the ODOC to video and audio record the execution proceeding.  The effect of 

such an order could not be undone.  If this Court grants the preliminary injunction, and 

gives Plaintiffs the unprecedented access they seek, that access cannot be undone.  Any 

concerns with confidentiality of team members would be lost regarding those executions, 

as well as security concerns.  The effects are analogous to both examples the Tenth 

Circuit gave, the live televising of an event, and the disclosure of confidential 

information.  Therefore, Plaintiffs’ requested injunction would grant a substantial part (if 

not all) of the relief that they could obtain after a trial on the merits, making their request 

disfavored.  Plaintiffs are required to make a strong showing of all elements for a 

preliminary injunction.   

PROPOSITION II: PLAINTIFFS ARE NOT LIKELY TO SUCCEED ON 

THE MERITS 

 Plaintiffs fail to show a substantial likelihood of success on their First Amendment 

claims, because Plaintiffs cannot establish a special First Amendment right of access 

beyond that afforded to the general public by state statute.  In the Motion to Dismiss, 

Defendants have fully briefed the reasons that Plaintiffs are not likely to succeed on the 

merits. Defendants specifically incorporate their Motion to Dismiss herein. [Doc. 32].  

PROPOSITION III: PLAINTIFFS WILL NOT SUFFER IRREPARABLE HARM 

 

 For an injury to be an irreparable harm, the injury must be certain, great, actual, 

and not theoretical.  Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003).  
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It is true that the loss of First Amendment freedoms “constitutes an irreparable injury.”  

Id. at 1190 (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)).  However, the Tenth 

Circuit has recognized that courts must “consider the specific character of the First 

Amendment claim.”  Id. In this case, the First Amendment Claim is not that the State has 

censored what the media can report on, is enforcing some sort of prior restraint or is 

punishing the press for reporting on a matter. Instead, the claim is that the State has 

restricted access to certain information, specifically the preparations of an execution. 

Denial of this level of special access will not cause irreparable harm.  

 The Supreme Court has recognized that the press does not possess constitutional 

rights of access beyond that afforded the general public and that restriction to that 

information does not amount to unlawful censorship: 

It has generally been held that the First Amendment does not guarantee the 

press a constitutional right of special access to information not available to the 

public generally. . . . Despite the fact that news gathering may be hampered, 

the press is regularly excluded from grand jury proceedings, our own 

conferences, the meetings of other official bodies gathering in executive 

session, and the meetings of private organizations. Newsmen have no 

constitutional right of access to the scenes of crime or disaster when the 

general public is excluded.’ Branzburg v. Hayes, supra, at 684—685, 92 S.Ct., 

at 2658. Similarly, newsmen have no constitutional right of access to prisons 

or their inmates beyond that afforded the general public. 

 

The First and Fourteenth Amendments bar government from interfering in any 

way with a free press. The Constitution does not, however, require 

government to accord the press special access to information not shared by 

members of the public generally. It is one thing to say that a journalist is free 

to seek out sources of information not available to members of the general 

public, that he is entitled to some constitutional protection of the 

confidentiality of such sources, cf. Branzburg v. Hayes, supra, and that 

government cannot restrain the publication of news emanating from such 

sources. Cf. New York Times Co. v. United States, [citation omitted]. It is quite 

another thing to suggest that the Constitution imposes upon government the 
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affirmative duty to make available to journalists sources of information not 

available to members of the public generally. That proposition finds no 

support in the words of the Constitution or in any decision of this Court.   

 

Pell v. Procunier, 417 U.S. 817, 834-835 (1974). 

 Oklahoma law and ODOC regulations permit the media to attend executions 

and report on executions. Neither Oklahoma law nor ODOC regulations in any way 

deprive the media of their ability to report, to gather information or to investigate. Thus, 

even without an injunction, Plaintiffs are not prevented from news gathering, from 

seeking out information, from conducting investigations, and from reporting on the 

information they have learned. Plaintiffs’ access would be no more limited than it has 

ever been, and this has not kept the media from reporting, in detail, on executions in the 

past or from investigating and reporting upon the details of an execution. Plaintiffs thus 

cannot plausibly claim that they will be irrevocably harmed by a continuation of 

the access that the State has long granted them.
1
 Plaintiffs further argue that because 

Oklahoma has given them access in the past, ODOC cannot limit that access on unlawful 

grounds and that they are harmed by the limited access.  This is a flawed argument on 

multiple fronts.  First, ODOC has never given the level of access that Plaintiffs seek.  

Plaintiffs have not pointed to a single instance where they were ever allowed to see the 

IV’s being placed in an offender, or the offender being strapped to the gurney.  The mere 

fact that the State has allowed the certain members of the public to view the actual 

                                                           
1
 Furthermore, ODOC’s protocols have never allowed media to observe the insertion of 

IVs into an offender for a lethal injection.  If this restriction is truly an irreparable harm, 

it is one that has gone unchallenged since the lethal injection was implemented over thirty 

years ago. 
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execution process does not mean that the public has a right to view the preparation 

process as well.  This is not a matter of ODOC limiting access that the public formerly 

had, but merely continuing the access that was previously allowed.   

Second, ODOC is not limiting access on unlawful grounds.  While Plaintiffs 

complain about new changes to the protocol, including less media witnesses, such 

limitations are hardly unlawful.  The execution chamber has been expanded, leaving less 

room for media representatives.  Logistical concerns are not unlawful grounds for 

limitations.   

Therefore, Plaintiffs fail to establish that they will suffer irreparable harm in the 

absence of a preliminary injunction. 

PROPOSITION IV: THE HARM TO THE STATE’S INTERESTS 

OUTWEIGH ANY HARM TO PLAINTIFFS 

 

 The State has an interest in executing criminal sentences.  Gomez v. U.S. Dist. Ct. 

for N. Dist. of Cal., 503 U.S. 653, 654 (1992).  This vital interest will be endangered if 

this Court grants Plaintiffs’ Motion.  A key reason that witnesses are not ushered into the 

viewing rooms until the IV lines are in place is to protect the identities of those escorting 

the offender into the chamber and strapping him down, and those preparing the IV lines.  

Requiring those individuals to fully conceal their identities could entail more than just a 

surgical mask, or turning away from the window, as Plaintiffs allege.  If the individuals 

on the team are familiar to any of the witnesses, it would be possible to identify those 

individuals in spite or a surgical mask.  Also, when working to set an IV line, it is not 

feasible to ensure that an individual’s back is always turned to the window.  The only 
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assurance for anonymity would be a complete covering of any identifiable characteristics.  

Any such covering would necessarily interfere with the delicate task of placing an IV in 

the offender, even more so if a cut-down procedure is necessary.  It is necessary for those 

execution team members to be able to do their tasks without distraction or encumbrance.  

If those team members are exposed to view, there is a risk of identification.  Plaintiffs 

claim that fears of identification are conclusory and baseless, yet Plaintiff U.S. Guardian 

has actually reported on a lawsuit that was filed which purports to identify a member of 

the execution team.
2
  That individual’s identity and alleged role in the execution has been 

plastered throughout the media, with some outlets even publishing the individual’s 

picture and place of business.  Due to this individual allegedly being identified as a 

member of the execution team, he is now a defendant in a lawsuit, and will likely be 

subjected to threats and further harassment.   

 The harassment and threats against individuals and entities that take part in 

executions have a chilling effect on those that might participate in executions in the 

future.  If individuals are aware that there is a substantial risk that they will be identified 

to the public for taking part in a lawful, yet controversial event, they will be less inclined 

to participate in that event.  In the recent past, a pharmacy that was identified as being 

involved in supplying execution drugs received a bomb threat, and was sued in federal 

court for their involvement.  (Email Threat, attached as Exhibit 1; Complaint in the 

United States District Court for the Northern District of Oklahoma, attached as Exhibit 

                                                           
2
 See eg: http://www.theguardian.com/us-news/2014/oct/13/oklahoma-delays-executions-

again-days-after-unveiling-new-death-chamber, accessed October 24, 2014. 
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2).  That pharmacy later settled the lawsuit by agreeing not to supply execution drugs.  

http://www.cbsnews.com/news/oklahoma-pharmacy-wont-give-drug-for-missouri-

execution/ accessed October 27, 2014. Also, an out-of-state pharmacist declined to 

continue supply drugs due to threats and harassment.  (Letter, attached as Exhibit 3). 

 The threat of disclosure of the identities of execution team members would thwart 

the State’s ability to enforce criminal sentences.  This would inflict “a profound injury to 

the powerful and legitimate interest in punishing the guilty, an interest shared by the State 

and the victims of crime alike.”  Calderon v. Thompson, 523 U.S. 538, 556 (1998). 

 ODOC also has an interest in the safety and security of the viewing area.  Due to 

recent renovations to the execution chamber, the viewing area has been compressed.  

ODOC is required by law to invite several state officials and dignitaries, witnesses from 

the offender’s family or friends, and witnesses from any deceased victim’s immediate 

family.  Media are invited, to the extent that space is available, and are subject to 

approval of the warden. While the victim witnesses are placed in a separate viewing area, 

the other groups must all sit in the general viewing area.  Due to the new space concerns, 

ODOC has limited the number of media that may be present.  See Affidavit of Scott Crow, 

attached as Exhibit 4. If this Court prevents ODOC from enforcing the numerical limits, 

the viewing area will not be able to accommodate the number of people, creating a 

security and safety risk for witnesses and ODOC employees.   

 ODOC and the State have important interests that outweigh the interests of the 

Plaintiffs in avoiding minimal restraint.  Therefore, this Court should deny Plaintiffs’ 

Motion for Temporary Injunction.   
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PROPOSITION V: ON BALANCE PLAINTIFFS’ INTEREST DOES NOT 

OUTWEIGH THE PUBLIC’S INTEREST 

 

There is strong and clear public policy that the people of the State of Oklahoma 

have a vested interest in ensuring timely enforcement of their laws.  As noted above, 

Plaintiffs’ preliminary injunction will thwart that interest.  Both the State and the victims 

of crime (in this case the family of Plaintiffs’ murder victims) have an important interest 

in the timely enforcement of a sentence. Hill v. McDonough, 126 S.Ct. 2096, 2104 

(2004).   

This is a far stronger policy than the purported policy that Plaintiffs’ claim.  While 

Plaintiffs make broad claims regarding censorship and the First Amendment, the heart of 

their claim is that the public has a right to know if an IV is placed in a faulty manner, 

how the offender is strapped down, or what the offender may say during the course of the 

execution.  As is abundantly clear through the situation with Offender Lockett, that 

information is widely available, and the public has suffered no harm from the current 

access the media receives.  Therefore, the public policy interests weigh more heavily in 

favor of ODOC, and this Court should deny Plaintiffs’ Motion. 

CONCLUSION 

 Plaintiffs fail to make the strong showing required to obtain a disfavored 

preliminary injunction.  Plaintiffs fail to establish any likelihood of success on their First 

Amendment claim.  Plaintiffs likewise fail to show an irreparable harm.  Additionally, the 

harm to Defendants outweighs any harm that Plaintiffs may encounter, and public policy 
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weighs against granting the injunction.  For these reasons, Defendants request that this 

Court deny Plaintiffs’ Motion for Preliminary Injunction.   

Respectfully submitted, 

 

 /s/M. Daniel Weitman      

M. DANIEL WEITMAN, OBA#17412 

AARON J. STEWART, OBA#31721 

Assistant Attorney General 

Oklahoma Attorney General=s Office 

Litigation Division 

313 NE 21
st
 Street 

Oklahoma City, OK  73105 

Telephone: (405) 521-3921   

Facsimile: (405) 521-4518 

Email: dan.weitman@oag.ok.gov 

Email: aaron.stewart@oag.ok.gov 

Attorney for Defendants Robert Patton and 

Anita Trammell 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 28th day of October 2014 I electronically transmitted 

the foregoing document to the Clerk of Court using the ECF System for filing and 

transmittal of a Notice of Electronic Filing to the following ECF registrants: 

 

Lee Rowland 

ACLU 

125 Broad Street, 18
th

 Floor 

New York, NY 10004 

Email: lrowland@aclu.org 

Attorney for Plaintiff 

Brady Henderson 

Ryan Kiesel 

ACLU of Oklahoma  

300 Paseo Drive 

Oklahoma City, OK 73103 

Email: bhenderson@acluok.org 

Email: rkiesel@acluok.org 

Attorneys for Plaintiff 

 

 

      /s/ M. Daniel Weitman     

      M. Daniel Weitman 
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