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INTEREST OF AMICI CURIAE!

Amici curiae are a bipartisan group of more than 100 former Members of the House of
Representatives, both Republicans and Democrats. Amici have served an aggregate of
approximately 1,500 years in Congress, hail from 36 States, and include 21 former Members from
the states of the Ninth Circuit. Amici disagree on many issues of policy and politics. Some amici
believe that a wall along the Southern Border is in the national interest. Others do not. But all amici
agree that the Executive Branch is undermining the separation of powers by proposing to spend tax
dollars to build a border wall that Congress repeatedly and emphatically refused to fund.

Amici, as former members of Congress and as citizens of our Nation, have a strong interest
in preventing Executive Branch overreach from degrading Congress’s unique and important role in
America’s tripartite system of separated powers. Some amici have served in leadership positions in
their respective party caucuses, including as Majority Leader; several have served on the
Appropriations, Budget and Intelligence Committees of the House; and some have gone on to serve
in the Senate or in the Executive Branch. Two amici have served as U.S. Secretaries of the Defense
Department (one Democrat and one Republican) and are particularly well versed in the laws and
practices surrounding the Defense Department budget. One has served as the head of the Office of
Management and Budget and went on to serve as Chief of Staff to the President. All of the amici
are uniquely positioned to offer their perspective because they are former members of the
Legislative Branch intimately familiar with the appropriations process. Each of them swore an oath
to protect the Constitution; each has seen firsthand how the separation of powers safeguards the
rights of the American people; and each firmly believes that defending Congress’s power of the
purse is essential to preserving democracy’s promise that Americans’ hard-earned tax dollars are
spent in accordance with the will of the people.

A full listing of amici appears in the Appendix as Attachment A.

L All parties have consented to the filing of this amicus brief. No party’s counsel authored this brief
in whole or in part. Nor did any party or party’s counsel, or any other person other than amici
curiae, contribute money that was intended to fund preparing or submitting this brief.
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INTRODUCTION AND SUMMARY OF ARGUMENT

This suit concerns the continued viability of the separation of powers—the foundation upon
which “the whole American fabric has been erected,” Marbury v. Madison, 5 U.S. (1 Cranch) 137,
176 (1803)—as a limit on Executive authority. The Executive Branch plans, and has already begun,
to take billions of dollars that Congress appropriated for other pressing national needs and spend it
instead on a wall along the United States-Mexico border. It has done this despite repeated votes in
both houses to refuse to fund construction of a border wall, and on the heels of a multi-month
government shutdown provoked, in part, by that very dispute. Now, more than four years after first
arguing for a wall during the Presidential campaign, the President has determined that the situation
at the border constitutes a national emergency justifying these extraordinary steps. Why? Because,
as President Trump boasted: “I want to do it faster. I could do the wall over a longer period of time.
| didn’t need to do this, but I’d rather do it much faster.... I just want to get it done faster, that’s
all.” Peter Baker, Trump Declares a National Emergency, and Provokes a Constitutional Clash,
N.Y. Times (Feb. 15, 2019), https://tinyurl.com/y4ngfkyz.

Rarely in our Nation’s history has the Executive Branch launched such an assault on
Congress’s exclusive legislative powers. In the statement quoted above and many others like it, the
President’s essential rationalization for unilateral Executive Branch action is that Congress has
refused to authorize his requested appropriation. This subversion of Article | has caused, and
continues to cause, grave harm to the House as an institution. Without action by this Court to prevent
the Administration’s usurpation of congressional authority, the unchecked expansion of the
Executive’s power at the expense of the Legislative Branch will threaten our democracy.

In light of this impending threat, this brief makes three points.

First, the President’s invocation of powers under the National Emergencies Act to override
Congress’s appropriations decisions is pretextual. Under any plausible definition, the situation at
the Southern Border is not an “emergency.” Emergencies are sudden, not glacial. Justified exercises
of the emergency powers address problems so urgent that they require a response before Congress
can appropriate funds for them, not longstanding problems where Congress has thoroughly

considered, and rejected, the proposed appropriation.

-2-
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Second, the President’s action poses a grave threat to our constitutional system. The power
to decide whether and how to appropriate and spend tax dollars—the People’s money—is uniquely
congressional. For the President to justify expenditures Congress explicitly disapproved, by
invoking a “national emergency” where none exists, usurps congressional power. The Framers
regarded this power of the purse, see U.S. Const. art. 1,89, cl. 7; id. art. I, 8 1; id. art I, 87, cl. 2, as
the defining power of the Legislative Branch. They also saw it as a fundamental check on Executive
power. Making Congressionally disapproved expenditures on a border wall effectively nullifies this
important constitutional safeguard. Neither the National Emergencies Act nor any other statute
could constitutionally surrender this power. To read the laws otherwise would contravene the
Court’s duty to interpret statutes in a manner that avoids constitutional issues.

Third, the Executive Branch is not only trammeling on Congress’s exclusive appropriations
powers, but also aggrandizing its own power. The Executive Branch cannot act without authority
granted by legislation or the Constitution. No legislative or constitutional provision authorizes
building a lengthy border wall. To the contrary, Congress repeatedly denied such authority, and a
majority of both houses expressly rejected the President’s emergency declaration. The powers of

the Executive Branch are therefore at their lowest ebb.

ARGUMENT
. THE PRESIDENT HAS DECLARED A PATENTLY FICTITIOUS EMERGENCY

The President has purported to use emergency powers that Congress granted in the National
Emergencies Act, Pub. L. 94-412, 90 Stat. 1255, codified at 50 U.S.C. 8§ 1601-1651, to spend on
the border wall funds that Congress appropriated for other purposes. The English language,
however, is not so boundlessly elastic as to allow the claim that there is a national emergency at the
Southern Border. Emergencies are sudden and immediate, not longstanding and static. The President
raised the need for a wall as early as 2015, promised in his campaign to build a “big beautiful wall,”
and also promised that Mexico would pay for it. After the government shutdown, the President
signed legislation that passed both houses and once again rejected his request for border funding.
Only after Congress explicitly refused to fund the wall did the President declare an emergency, even
though he said he didn’t need to do so. The proclamation fails to justify the President’s actions. “Not

-3-
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getting your way” is an improper ground for declaring a national emergency. After the proclamation,
a majority of both houses rejected the claim of a national emergency.

In the aftermath of the abuses by the Executive Branch during Watergate, Congress passed
the National Emergencies Act to “insure” that the president’s “extraordinary” emergency powers
would “be utilized only when emergencies actually exist.” S. Rep. No. 94-1168, at 2 (1976). “[T]he
President should not be allowed to invoke emergency authorities or in any way utilize the provisions
of this Act for frivolous or partisan matters, nor for that matter in cases where important but not
‘essential’ problems are at stake.” Hearing on H.R. 3884 Before the S. Comm. of Governmental
Operations, 94th Cong. 7 (1976) (statement of Sen. Frank Church). “The Committee intentionally
chose language which would make clear that the authority of the Act was to be reserved for matters
that are ‘essential’ to the protection of the Constitution and the people.” Id.

As former legislators, several of whom served during the Watergate crisis, amici know how
challenging it is to write a statute that limits the authority of a resourceful President, as this statute
was intended to do. To that end, it would be difficult to find a more restrictive formula than to
confine those powers to “national emergencies.” The Court has emphasized that “the plain, obvious,
and rational meaning of a statute is always to be preferred,” Lynch v. Alworth-Stephens Co., 267
U.S. 364, 370 (1925) (internal quotation marks omitted), and that, absent an explicit statutory
definition, courts should employ the common meaning of words, as reflected in the dictionary,
Sandifer v. U.S. Steel Corp., 571 U.S. 220, 227-28 (2014). The meaning of “emergency” is clear.
Webster’s Dictionary defines it as “an unforeseen combination of circumstances or the resulting
state that calls for immediate action.” Webster’s New Collegiate Dictionary 372 (1977). Another
dictionary defines it as, “A situation or occurrence of a serious nature, developing suddenly and
unexpectedly, and demanding immediate action.” The American Heritage Dictionary 427 (1976).
Similarly, a third dictionary says an “emergency” is “An unforeseen or sudden occurrence, esp. of
a danger demanding immediate remedy or action.” Collins English Dictionary 644 (12th ed. 2014).
Plainly, in providing presidential authority to deal with “emergencies,” Congress intended those
powers to apply only to issues that Congress had not had the opportunity to consider and that were

too urgent for it to consider before the expenditures had to be made.
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If the circumstances at the Southern Border are a national emergency, “[w]ords no longer
have meaning.” King v. Burwell, 135 S. Ct. 2480, 2497 (2015) (Scalia, J., dissenting); see also Roper
v. Simmons, 543 U.S. 551, 609 (2005) (Scalia, J., dissenting) (same). Whatever the dimensions of
the situation at the Southern Border, whatever its importance, no one would mistake it for
“unforeseen,” “sudden,” or “unexpected.” The President issued the Emergency Proclamation more
than two years after he took office and six weeks after first publicly suggesting that he could “do” a
national emergency to secure funding that Congress in the exercise of its appropriations powers had
refused to grant. During that period, Congress considered at length a border wall that would extend
across the entire Southern Border, repeatedly voted not to fund it, and instead passed legislation
appropriating funds for limited repair and construction of fencing in particular locations along the
border. The fact that Congress had time to take action refutes the idea of an emergency.

A large group of highly respected, bipartisan former United States government officials,
specializing in security matters, including former Secretaries of State and CIA Directors, have
issued a fact-based declaration demonstrating that there is no “emergency” on our Southern Border.
A copy of their declaration is set out in the Appendix as Attachment B.2 These are the facts that
Congress had before it when it rejected funding for the wall. Further, the alleged emergency is not
amenable to a quick fix, as the eminent domain process necessary to acquire the land on which to
build the wall will consume years, during which Congress is available to consider the proposal. See
Gerald S. Dickinson, Op-Ed., The Biggest Problem for Trump’s Border Wall Isn’t Money. It’s
Getting the Land., Wash. Post (Mar. 3, 2017), http://tinyurl.com/y42cttcp.

None of the other authorities the President invokes changes this assessment. Reliance on 10
U.S.C. § 2808 is unavailing because it, like the National Emergencies Act, is triggered only by an
emergency. See 10 U.S.C. § 2808(a). And while the other statutes that the President has invoked,
including 10 U.S.C. § 284 and 31 U.S.C. § 9705(g)(4)(B), do not explicitly refer to emergencies,

2 As noted, not all amici, a large and diverse set of former House Members, agree with all of the
assertions in Attachment B. However, all agree that Congress knew the arguments for and against
the construction of the wall and consciously decided not to fund construction. The denial of funding
was intentional, not the product of “inertia, indifference or quiescence.” Youngstown, Sheet & Tube
Co. v. Sawyer, 343 U.S. 579, 637 (1952).
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they were invoked here pursuant to an emergency declaration. More importantly, none of these
provisions can override the subsequently adopted legislation—the 2019 Consolidated
Appropriations Act—that expressly refused to fund the President’s border wall. See, e.g., United
States v. Estate of Romani, 523 U.S. 517, 530 (1998) (“[A] specific policy embodied in a later

federal statute should control our construction of the [earlier] statute ....”).

1. THE EXECUTIVE BRANCH IS UNDERMINING THE SEPARATION OF
POWERS BY USURPING THE APPROPRIATIONS POWER VESTED
EXCLUSIVELY IN CONGRESS

While the statutory issue discussed above is dispositive, the Administration’s argument is
so flimsy that it cannot camouflage the President’s attempted usurpation of congressional authority.
The Constitution guarantees the House the central role in any expenditure of public funds. It
requires, before the funds are spent, that the House initiate appropriations, that both houses pass
identical appropriations bills, and that the President sign them or allow them to become law. See
U.S.Const.art. 1,81;87cl. 2; 89, cl. 7. Put another way, the House’s affirmative vote is a necessary
precondition of any public expenditure by the Executive.

The Executive’s expenditure of public funds that Congress has not appropriated, as the
President proposes here, directly injures the House by nullifying its central constitutional power.
That injury undermines the separation of powers. If the Executive Branch can spend money for
purposes the House specifically refused to fund, the House’s appropriations power would no longer
be an effective check or balance in the constitutional structure. If, despite their clear language, the
National Emergencies Act and other statutes cited by the President were interpreted as authorizing

this overreaching, they would be unconstitutional.

A. Congress Must Appropriate Money Before the Executive Branch
Can Spend It

The Executive Branch does not have the power to appropriate money, nor does it have the
power to spend money not appropriated. Congress alone controls appropriations. The Executive
Branch’s expenditure of money on the border wall, which Congress never appropriated for that

purpose, violates this basic tenet of the separation of powers.
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The Appropriations Clause, Article I, section 9 of the Constitution, states that “[n]Jo Money
shall be drawn from the Treasury, but in Consequence of Appropriations made by Law.” The words
“No Money” and “in Consequence of Appropriations” are not ambiguous. This straightforward
language “was intended as a restriction upon the disbursing authority of the Executive department.”
Cincinnati Soap Co. v. United States, 301 U.S. 308, 321 (1937). The Clause *“assure[s] that public
funds will be spent according to the letter of the difficult judgments reached by Congress as to the
common good and not according to the individual favor of Government agents.” Office of Pers.
Mgmt. v. Richmond, 496 U.S. 414, 428 (1990).

The Supreme Court has strictly enforced the Appropriations Clause. Nearly 170 years ago,
the Court ruled that, “No officer, however high, not even the President, much less a Secretary of the
Treasury or Treasurer, is empowered to pay debts of the United States generally, when presented to
them. . . . [in] the want of any appropriation by Congress to pay this claim.” Reeside v. Walker, 52
U.S. 272, 291 (1850) (emphasis added). The Court emphasized that under Article 1, Section 9 of
the Constitution, “no money can be taken or drawn from the Treasury except under an appropriation
by Congress.” Id. Indeed, the Court held, “[h]Jowever much money may be in the Treasury at any
one time, not a dollar of it can be used in the payment of anything not thus previously sanctioned.
Any other course would give to the fiscal officers a most dangerous discretion.” Id. (emphasis
added). The Court has been no less emphatic in its more recent expressions of this point. See OPM
v. Richmond, 496 U.S. 414, 424 (1990) (“Our cases underscore the straightforward and explicit
command of the Appropriations Clause. ‘It means simply that no money can be paid out of the
Treasury unless it has been appropriated by an act of Congress.”” (quoting Cincinnati Soap, 301
U.S. at 321)); United States v. MacCollom, 426 U.S. 317, 321 (1976) (“[T]he expenditure of public
funds is proper only when authorized by Congress . . . .” (emphasis added)); see also Dep’t of the
Navy v. FLRA, 665 F.3d 1339, 1348 (D.C. Cir. 2012) (“Congress’s control over federal expenditures
is “‘absolute.”” (quoting Rochester Pure Waters Dist. v. EPA, 960 F.2d 180, 185 (D.C. Cir. 1992)));
Rochester, 960 F.2d at 185 (Congress has “exclusive power over the federal purse”); Hart’s Adm’r

v. United States, 16 Ct. Cl. 459, 484 (1880) (“[A]bsolute control of the moneys of the United States
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is in Congress, and Congress is responsible for its exercise of this great power only to the people.”),
aff’d, Hart v. United States, 118 U.S. 62 (1886).

The Court has likewise made clear that the appropriations power may be exercised only
through the “single, finely wrought, and exhaustively considered, procedure,” Clinton v. City of
New York, 524 U.S. 417, 439-40 (1998), that requires the cooperation of different constituencies
and interests to secure passage of identical bills by the House and Senate (bicameralism), and
delivery to the President for his signature or veto (presentment), see U.S. Const. art. I, 8 7, cl. 2.
Permitting the Executive, “on its own, [to] carve out an area of nonappropriated funding would
create an Executive prerogative that offends the Appropriations Clause and affects the constitutional
balance of powers.” Am. Fed’n of Gov’t Emps., AFL-CIO, Local 1647 v. FLRA, 388 F.3d 405, 414
(3d Cir. 2004).

In striking down the line item veto, the Supreme Court held that even where Congress
intended to empower a President to repeal a portion of a spending bill, the two political branches
could not violate the procedures set forth in Article | of the Constitution. Clinton v. City of New
York, 524 U.S. 417. That case invalidated the President’s decisions not to spend funds appropriated
by Congress. It is even more obviously unconstitutional for the President to spend funds that
Congress did not appropriate and actively opposes, even if the President claims that there is
inapplicable legislation that authorizes it.

The Framers viewed it as critical that Executive Branch officials not have the power of the
purse. As Joseph Story described their concerns, “In arbitrary governments the prince levies what
money he pleases from his subjects, disposes of it, as he thinks proper, and is beyond responsibility
or reproof.” 3 Commentaries on the Constitution 8 1342 (1833). The Framers feared that giving
even an elected executive the power of the purse would be just as dangerous. Id. “[If not for the
Appropriations Clause,] the executive would possess an unbounded power over the public purse of
the nation; and might apply all its monied resources at his pleasure.” Id. This concern about
unchecked executive spending motivated Congress in 1884 to enact criminal penalties for officials
who spent money without an appropriation. Such penalties remain in force today. See

Antideficiency Act, 31 U.S.C. 88 1341 et seq.
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Instead of bestowing this power on the Executive, the Framers instead gave the people,
through their elected representatives, a “check upon profusion and extravagance, as well as upon
corrupt influence and public peculations.” 3 Commentaries on the Constitution § 1342. “This power
over the purse,” James Madison believed, “may, in fact, be regarded as the most complete and
effectual weapon with which any constitution can arm the immediate representatives of the people,
for obtaining a redress of every grievance, and for carrying into effect every just and salutary
measure.” The Federalist No. 58 (C. Rossiter, ed. 1961) (J. Madison).

Amici know firsthand the serious responsibilities that come with the power of the purse. In
particular, they understand the gravity of denying an appropriation requested by the President.
Withholding a requested appropriation renders the Executive Branch unable to complete projects
for which it sought those funds. And while the President can veto appropriations bills and force
Congress to return to the negotiating table, his power is only negative. The ultimate result of the
negotiations still must be initiated and approved by Congress. Congress followed this procedure
when it crafted the 2019 Consolidated Appropriations Act and presented it to the President. The
Constitution gave the President two options: he could sign it or veto it.

The President, in effect, did both, and then reneged on the agreement his signature
represented. He signed the bill, but then proposed to seize money that Congress had appropriated
for other purposes to divert it to one that Congress had repudiated. He proposes to spend money in
direct violation of the Appropriations Clause. The separation of powers is “violated when one
branch assumes a function that more properly is entrusted to another.” INS v. Chadha, 462 U.S. 919,
963 (1983). That is precisely what happened here. The President is not just acting without
constitutional authority of his own; he is usurping Congress’s exclusive authority over
appropriations. Courts have not hesitated to block executives from exercising legislative powers.
See, e.g., Clinton, 524 U.S. at 447 (Presentment Clause, Article I, § 7, forbade President from
exercising “unilateral power to change the text of duly enacted statute”); Consumer’s Union of U.S.,
Inc. v. Kissinger, 506 F.2d 136, 142 (D.C. Cir. 1974) (President has no inherent power to adjust
tariffs or to regulate foreign commerce because those are enumerated legislative powers). This court

should do the same.
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If the statutes cited by the President were read to authorize the President to spend
unappropriated funds—which they emphatically do not—they would be unconstitutional, and so
would the President’s actions. As Justice Kennedy wrote in a concurring opinion in Clinton: “That
a congressional cession of [appropriations] power is voluntary does not make it innocuous. The
Constitution is a compact enduring for more than our time, and one Congress cannot yield up its
own powers, much less those of other Congresses to follow. Abdication of responsibility is not part
of the constitutional design.” 524 U.S. at 452 (citations omitted). The Court must interpret statutes
so as to avoid such constitutional infirmities. See, e.g., Pub. Citizen v. U.S. Dep’t of Justice, 491
U.S. 440, 465-66 (1989). The interpretation discussed above, supra Part A, thus is not only

compelling, but also compelled by this principle.

B. Congress’s Exclusive Power over Appropriations Is Critical to our
Constitutional Structure

Vesting Congress with the exclusive power to appropriate public funds was central to
effectuate the Framers’ intent that political compromises between competing and otherwise
antagonistic groups be thrashed out in the legislative process. These structural elements of the
Constitution, the Supreme Court has stated many times, are not simply matters of etiquette or
architecture. They protect individual liberty—in this instance, by ensuring that only those
representatives closest to the people can decide how to spend their money. See generally Free Enter.
Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 501 (2010) (the “Framers recognized
that, in the long term, structural protections against abuse of power were critical to preserving
liberty”) (internal quotation marks omitted); Clinton, 524 U.S. at 450 (Kennedy, J., concurring)
(“Liberty is always at stake when one or more of the branches seek to transgress the separation of
powers.”); Metro. Wash. Airports Auth. v. Citizens for the Abatement of Aircraft Noise, Inc., 501
U.S. 252, 272 (1991) (“The ultimate purpose of this separation of powers is to protect the liberty
and security of the governed.”); Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 537 F.3d
667, 714 (D.C. Cir. 2008) (Kavanaugh, J., dissenting) (“[T]he separation of powers protects not

simply the office and the officeholders, but also individual rights”).
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As a result, the Appropriations Clause plays a critical role in fashioning majoritarian
compromises. Under a framework in which Congress has the exclusive power to appropriate public
funds, the President may announce any policy priorities, give any speeches, and submit to Congress
any budget he wishes, but in order to spend the taxpayer’s money, he must persuade Congress to
appropriate it for the particular purpose sought. If the Executive could spend freely without
appropriations—or, as the defendants assert the right to do here, could re-appropriate funds for
purposes different from the ones Congress chose—Congress would be reduced to an advisory role,
no longer able to function as the crucible of political debate, negotiation, and compromise in our
constitutional system.

Congress also carries out its oversight responsibilities and compels accountability on the
part of the Executive Branch—the branch that spends well in excess of 99 percent of all federal
dollars expended by the federal government—by forcing the Executive repeatedly to justify
authorized programs, its operations of those programs, and the amounts needed to operate those
programs effectively and efficiently. The Executive commands both the military and federal law
enforcement. Without the appropriations power, Congress would have little ability to influence the

Executive’s policy or ensure that it faithfully and honestly executes the laws.

C. Only The Courts Can Check Executive Branch Violations of the
Appropriations Power

The Legislative Branch’s power of the purse is effective as a limitation on the “unbounded
power” of the Executive only if that legislative power is enforceable through the courts. Policing
the efforts of one branch to aggrandize its powers at the expense of other branches is one of the
judiciary’s critical functions. See, e.g., NLRB v. Noel Canning, 134 S. Ct. 2550 (2014); Mistretta v.
United States, 488 U.S. 361 (1989); Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833
(1986); Bowsher v. Synar, 478 U.S. 714 (1986); N. Pipeline Constr. Co. v. Marathon Pipe Line Co.,
458 U.S. 50 (1982); Myers v. U.S., 272 U.S. 52 (1926).

Unless the courts remain available to stop violations of the Appropriations Clause, disputes
over the lawfulness of Executive Branch violations would linger for years in the political process,

where only blunt and imperfect tools are available to bring about compliance. To be sure, courts
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cannot be the arbiter of every constitutional disagreement between the political branches. But for
violations like this one, that go to the very heart of Congress’s exclusive powers and undermine its
most important check on the Executive Branch, judicial review is necessary to safeguard the
separation of powers. See, e.g., United States v. AT&T, 551 F.2d 384, 391 (D.C. Cir. 1976) (“[T]he
mere fact that there is a conflict between the legislative and executive branches . . . does not preclude
judicial resolution of the conflict.”); Comm. on Oversight & Gov’t Reform v. Holder, 979 F. Supp.
2d 1, 3 (D.D.C. 2013) (“The fact that this case arises out of a dispute between two branches of
government does not make it non-justiciable; Supreme Court precedent establishes that this branch
has an equally fundamental role to play, and that judges not only may, but sometimes must, exercise
their responsibility to interpret the Constitution and determine whether another branch has exceeded
its power.”); Comm. on the Judiciary v. Miers, 558 F. Supp. 2d 53, 56 (D.D.C. 2008) (“[T]he
Supreme Court has confirmed the fundamental role of the federal courts to resolve the most sensitive
issues of separation of powers.”). To allow the Executive Branch’s bare incantation of the words
“national emergency” to shift the power to appropriate funds for a border wall from Congress to the
President would make judicial review a hollow exercise. As Justice Field wrote more than a century
ago, in words particularly apropos today, “we cannot shut our eyes to matters of public notoriety
and general cognizance. When we take our seats on the bench we are not struck with blindness, and
forbidden to know as judges what we see as men.” Ho Ah Kow v. Nunan, 12 F. Cas. 252, 255 (C.C.D.
Cal. 1879).

1.  THE EXECUTIVE BRANCH IS EXCEEDING THE LIMITS OF “THE
EXECUTIVE POWER”

It also is clear that the Executive Branch has run roughshod over the constitutional limits on
its power. The Executive Branch has no power to act unless legislation by Congress or a provision
of the Constitution confers that power. Medellin v. Texas, 552 U.S. 491, 524 (2008). Because neither
the Constitution nor any statute authorizes the Executive Branch to spend unappropriated funds to
build a border wall, it is acting in excess of its constitutional authority.

The President pressed hard during legislative negotiations for funding of the wall, even

shutting down the government for a record 39 days in early 2019 in an effort to coerce Congress to
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accede to his demands. Nevertheless, on a bipartisan, bicameral basis, Congress denied the funding.
If that disapproval were not sufficiently clear, a majority of both houses of Congress on March 14,
2019, passed a joint resolution to terminate the President’s emergency declaration. See H.J. Res. 46.

Because Congress considered and expressly rejected the President’s border-wall proposal,
and because no other statute authorizes the President’s actions, those actions violate the separation
of powers under Youngstown. Justice Jackson in Youngstown laid out a three-part framework for
evaluating the relationship between Congress’s actions and the President’s powers. 343 U.S. 579,
635-38 (1952) (concurring opinion). The Supreme Court has frequently applied Justice Jackson’s
framework in resolving challenges to executive action. E.g., Zivotofsky v. Kerry, 135 S. Ct. 2076,
2083-84 (2015); Dames & Moore v. Regan, 453 U.S. 654 (1981).

Justice Jackson explained that when Congress has authorized the President to take a certain
action, that action is “supported by the strongest of presumptions and the widest latitude of judicial
interpretation.” 343 U.S. at 637. Courts rarely strike down presidential action in this first category.

If Congress has neither authorized nor forbidden the President’s action, then it falls within
“a zone of twilight in which he and Congress may have concurrent authority, or in which its
distribution is uncertain.” Id. at 637. In this category, courts ask whether Congress has shown
“inertia, indifference or quiescence” in the face of past executive action. Id.

Finally, “[w]hen the President takes measures incompatible with the expressed or implied
will of Congress, his power is at its lowest ebb.” In this third category, the President “can rely only
upon his own constitutional powers minus any constitutional powers of Congress over the matter.”
Id. In other words, for a court to uphold a presidential action forbidden by Congress, the Constitution
must give the President “conclusive” power, to the exclusion of Congress. 1d.; see, e.g., Zivotofsky,
135 S. Ct. at 2095. These executive assertions of power must be “scrutinized with caution, for what
Is at stake is the equilibrium established by our constitutional system.” Youngstown, 343 U.S. at
637-38.

Justice Jackson found that President Truman’s executive order directing a temporary
government seizure of the nation’s steel mills fell into this “lowest ebb” category. Id. at 637, 640.

No statute authorized executive seizure of the steel industry. Id. at 638. And the earlier legislation
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that Congress had passed on the general subject of property seizures imposed detailed procedures
the President had not followed. Id. at 639. By implication, Congress had forbidden the President’s
action.

That left the question whether the President had inherent constitutional power that Congress
could not displace. Id. at 640. For Jackson and five other Justices, the answer was no. Justice Jackson
rejected the notion that the President could rely on his “executive Power,” his powers as
“Commander in Chief of the Army and Navy,” or his power to “take Care that the Laws be faithfully
executed”—all granted under Article I1—to justify a domestic seizure Congress had considered and
not approved. Id. at 640-46. Nor could the President rely on “nebulous, inherent powers never
expressly granted” by the Constitution, including “emergency powers.” Id. at 646-47. Justice
Black’s majority opinion agreed. Id. at 586.

As an assault upon the separation of powers, President Trump’s order goes far beyond the
order struck down in Youngstown. President Truman did not take action that Congress had
specifically considered and rejected immediately prior to his action. But that is exactly what
President Trump did. He asked Congress to authorize and appropriate $5.7 billion to fulfill his
campaign promise of a wall at the Southern Border, which he had assured the electorate Mexico
(and not the American taxpayer) would fund. White House, Remarks by President Trump on the
Humanitarian Crisis on our Southern Border and the Shutdown (Jan. 19, 2019),
https://tinyurl.com/y7gdj6s8. Congress debated the President’s proposal and, after weeks of
negotiation, passed the 2019 Consolidated Appropriations Act allocating only $1.375 billion—not
for a wall, but rather for “construction of primary pedestrian fencing, including levee pedestrian
fencing, in the Rio Grande Valley Sector” of the border. H.J. Res. 31 § 280(a)(1). Congress went
out of its way to differentiate this fencing from a border wall, limiting the designs to ones already
deployed, which did not use solid material like concrete. Id. § 230(b). The Congressional record
precludes any doubt that Congress rejected the President’s proposal.® The emergency declaration is

a transparent attempt to implement it anyway.

% Vice Chairman of the Senate Appropriations Committee Patrick Leahy: “The agreement does not
fund President Trump’s wasteful wall.” 165 Cong. Rec. S1362 (daily ed. Feb 14, 2019).
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Moreover, in Youngstown, President Truman faced a real emergency. His attempted seizure
came in the midst of a war, and he worried that labor strikes shuttering the mills would threaten
equipment supplies to American service members in Korea. That threat was credible. At the time of
Truman’s executive order, American armed forces had been fighting in Korea for almost two years
and had suffered nearly 108,000 casualties. See Youngstown, 343 U.S. at 668 (Vinson, J.,
dissenting). By contrast, for the reasons discussed above, President Trump’s declared emergency is
not even a plausible pretext. Whatever inherent power the President may have in true emergencies—
and Youngstown shows that such power is sharply limited—a counterfeit emergency authorizes
nothing. The court must prevent the President from overriding Congress’s clearly expressed will.

The amici adopt and endorse the plaintiffs’ analysis demonstrating that none of the narrow
statutes passed by Congress to deal with real emergencies authorize the President to spend on the
building of a border wall funds appropriated for other purposes. As demonstrated above, there is an
utter lack of an emergency. And, as demonstrated in the plaintiffs’ briefs, none of the statutes on
which the President purports to rely is applicable.

Nap—

Immigration policy poses significant challenges. But meeting those challenges cannot
require sacrificing the backbone of our democracy: a commitment to the Constitution and the rule
of law. Congress’s power of the purse, like other aspects of the constitutionally enshrined separation
of powers, was “not simply an abstract generalization in the minds of the Framers,” but was
expressly “woven into the document that they drafted in Philadelphia in the summer of 1787.”
Chadha, 462 U.S. at 946 (quoting Buckley v. Valeo, 424 U.S. 1, 124) (internal quotation marks
omitted)).

Because the constitutional structure helps safeguard individual liberty, the Judiciary has long
played a critical role in preserving the structural compromises and choices embedded in the
constitutional text. As the Supreme Court has often explained, the “courts possess power to review
either legislative or executive action that transgresses identifiable textual limits.” Nixon v. United

States, 506 U.S. 224, 238 (1993); Powell v. McCormack, 395 U.S. 486, 506 (1969).
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