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! '). 

,./ 

G.eneral Ci;iup$el. 

The Honorable Jack r... Gpldsmit·h III 
Assistant.Attorney General 
Office.of Legal Co1,ll',lsel 
Department ~f Jus.t:-ice 
Washington, ~.c. 20530 

. . 
Dear :t1r .. Goldsmith: 

2 Ma;c<Jh 2 004 

· · (Y.J As you know, the Central I.ntelligerioe 
Agenc~.s .(91~) counterterrorism De~ention and Interrogation 
program ·hae .ei~en'ded considerable effort to ensure that it. 
operates in accordance with appli.oable law and guidance provided 
by ~he ~epartment of Justi~e's Office of ~egal Counsel (OLC) and 
the At'torney· Gen.eral. . In light of the ongoing nature of· this . · 
prograt!\, I ~m requesting that OLC reaffirm its analyses set 
forth· in the following ·doour_n!9nts i· 

• The unclassified -·letter· from John C .. Yoo, Depl.lty 
A.ssistant. Attorney -Geri .. eral, to t:he counsel to the 
President1. dated 1 August 2002i concerning interrogation· 
methods that may be u~ed during the war on terror~sm. 

t The unclassified memorandum·by·Jay S. Bybee, ASSistant 
A-ttorney· General, for the counsel to the Pr.esident'; dated 
l August 2002., .contierning the standards of ·conduot:· for 
int;.erro.gation unr!ler 18 u.s.c. 2340-234.0A. 

• The classified· memorandum from Jays. Bybee, Assistant 
Attorney General, to the Acting General Counsel of the 
CIA, dated 1 August 2002, concerning ~he interrogation of 
an al Qaeda operativa. 
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Th$ Honorable Jack r.i. -Goldsmith HI 

• The olaasified memo;i;andUtl\ entitled nLegal :Frinoipl.es; '. · .... ; .. 
Applicable to .C!A Detention and Inter:l:'ogation of Ca:pturea· · . 
Al-Qa' :l.6a Persol:inei /{. (her.eafter "si..tmmary .Points") ;, . 'Er!hkth .' . 
was .prepa:i:-ed with OL~' s assistance and reoeived t!,1e. : :: ... 
ooncu.rrenc:ia of your offioe in June 2003. ~Enclosed with' 
this latter is a copy of the s~roma~y pQints along with'.a 

· ·oover·i'ng memorandum.) 

. (~. ·We r'ely on the ~ppJ;i.ca:b_ie law and :.OLC 
guidance tp assess t.he lawfulness .of. det.en·tion ano ·fnt:et':i:'O~'tion 
techniques. · For example, ·using _the appli-cal?le law anc.r:=r~:lying 
on OLC' s guidance, we conalud.ed that ~he a:Odominal slap.. . ~ ·' ,., 

, ..... 

• ,1 

. previously dis;cusaed with OLC (and·mentioned in.· the June: 2'603· 
stimll.'lary points) is a pe~seible· int'.er:cogat:tbn t"i.sichn:i;que. · .... : ... · 
Similarly,, i:r:i additfon to the sit:t'in~'{ and kn~eling stress· . 

·positions discussed earlier with OLC, 'the Ag~n<;!y. llaa · add~:fd to 
its list 0£ ap_proved. inti;.rr~g~tibn t.eohniques ·~wo standi:n:g. · 
stress positions invo~ving t;:he detainee· leaning- aga·inst· a wall .... 

(~. We· also w?uld like to share with you .. our ~ · . 
view.s· on three additional interrog-at~on techniques·, the. fing:~r 
press and ·two uses of water not involving the watarboard.. The 
fing-er press involves the intl;'lrrogato:r. jab:bin1r the d'e.t:.aii:tee' $ 
chest with his fin:geJ..' in a firnv .b\lt non-injurious manner; · The ... 
fins-.er press. is· consistent :with other approved inte:l:'r'o'a'abitm.. ·· . . . .... 
technic;rUes· that involve ··physi.cal to\\cb.;l:ng, .such as the, att·ent:·ion·. :." 
g:i:as'p, walli°ng and. the :facial slap, a~l of whioh hav.e .. been" ·: · 
reviewed by your offi.pe. L'ike other app~\'.Yved. inte:q:;og:at!io~: · 
tech:riiques·, thr:;i finger pres~. is used as _part of the ·sur.viva:L, . . . ,. ' ... 
Evasion, Resi~tance, Esoape (SERE). ·training prov~ded to· us 
Military personnel. 

The \ise of. waUir with detainees has prov.en . (~ 
to be a vecy effective part .of some d.atainee inte:r:rogations ,·. 
Uses of water (other than·with the waterboard) range f~om 
po1.lring 1 •• ·;Eli(lking-, o:r tossing (i..e., w~-t:ei' PFT) a relatively · 
small amount of water on detainees, to douS'ing detainees· with· 
water from a bucket or garden hose (i.e., watiar dous"ing). (We 
describe both techniques in greater ~etai bel 

wa .er oi..ts ng are used as part of the SERE training
.Provided to us Military personnel. We beli.eve these techniques 
ol'early fall · 
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. ' . . " ... mol?•" LC,..,"'"'!/ ..... .. 1.: •:f.i.' ,~\..l.t1..Ci'.J.1 /NO~! IX~· ·' : . : . ~ . 

The ·Honorable 'Jai;:ik L. Goldsmith III 

wi:~h.:l:rJ.1:.th-$. .. ·leg,a;1.:. P.?ti:iannrhe~s ~s~a,l;:>.,l:ish_' .PY ·appl.ioable ·Jaw a:nd ar<s 
consist~tL;\f,:·.w;hth: .Q,WC/·f?.:.z.OO·~ aµ,})· :20·0::3 ,gi;ti·9,e.n.ce set forth ·±n· the:: 
d_oqum~nt~ ·i·<$.~P.;~.:J.~~eq ..!'!l;io~e,. ·; .. ':" · ... · . ·:· · · .. ,. . . ·· . 

... . · .·(~~ . . . . . ::w~~·~; ;F'.l' ... l.~· '.l~1:~nde§ tg crf!~.te C\ ::"· ··~· ... :· ... ·~ • ·;· _'· • .... 

distr13'.9"t:i:p.g'~:t"~e~~:t!i. :~~.-·f-?t.a:i;t):~,. ·~µm:i:l:i.:~te. 1 . and cause 'i'n·1?1:i:lt. : .... ·. 
Wa·ter · ?rT is ip.tendecl' to wear down the detainee phy.~ic.a.ll;y and 
psychologically. ·up to one pint of .potable wat$r·may.be used ·so 
l~ng .a:f!: t,.t., ~:@· "aNP'~:i.e.4·: . .:l,~·:su9~ ~· .?Jla~ .ag· t-o pit'event it~· ·." ......... · ... . 

":l,nh,.a.l~:t.·}@.n :Qr -.tng~~~·:t.Qid, ~1 W~~e~. :.P.F.~.:·.tpaY. be. ·used as a .st.aritt .... :alon:e" 
i:nt!3r~.og.~1t,i~P t.~o1'm~1ilU:E;l~.P.r·' 1,n c9nj:i,m~.t-~,o.1: with othe.:i7 teonni~.r,fa . ": ·· · 
in.- an ··~PP.il'.'P~~g, ·.,;l.n,ger:r:ciga.~:i,qn ·.Plan such as ·sleep depri v.ation. " '.No 

·mo~~· t;h~n ·qn$ P.in1>S; G-j:-.wa~~r ._every :1'5. ·~Q :.~o minutes. may be:. · 
ap,p,J,.~·~.cS.;:.,· .. QiV't?..1'. thE;ll_.J;:".~;i,~t.i':v.liltY.· sm?1,l.l amount of water 't'hat_~;t.s .. · 
appliec!:, .. a.n4: t~~:'.met~od.;L?~ . .,qppli.dat;J.qn, there_ aZlla "Virtual.ly· ·~o . 
health <?.~ '. iSaf~t;.y c~nC!3.~.na with· wa.t.@r PF:T as paZ"t: of an app:ro'<,red .'. 
int.erroga}:::i;,on pl.a;r.i.:. ..... · :..· '.., · · 

. (~i . Wat~r dousing is. ~ntenqe~ to weaken th~ 
detaiti.ee 1 ·S '. O'lf.elZ~ll- :i:es:i.@.t~r,i,CEl ,postu:r,e .. and pe~suade. him to . . 
cooper~!!;-~: w::l;th. · :lnte:r:x:og:e~~o11s by rernq,ying his s'ens-e of . . , . . 
predi'.Qt$.:l,:li ty·. an4 .. oont.+oi... ·,. . The· c;tei;.airi~e,, dz:essed .or · undria,ss ed; 
iE!'. r!SS~~./il.;L_n,.ed PY..:.Sha,r;:?Jii,l,l;\lfi! ani;i/or. i-ljt~:r·~Ogators in a standing~ ... 

. ~l:..~tin9'. '!11.i:· ,.s~pi,ne' :,P.oi;id;~;J;~:p .. on t;:hip :uQor, bench, or sintllar. l'evel .. : 
,s.~~fac~-~.:· .,.PotaJ;>'.ke ·V,~:\f~:f.;·~s.,po~r¢~k. ~~: tAe d~tainee ·f.il:'om ·a . ... 
co:n t«.~11~j£·. :o.r ;9'i;l.o.~aS!~;_...~q~ E?.r:~ontie.<;i~~d· :. ~Q ::a wa-ter sou.roe. ...·wa t e:t is· · · 
applie¢i·. ·sQ. .. ~e. ta .:.~o-t~e:!'i:!:~it;":~hf;'l ·no·sEJ ~:t" mouth, : A sass ion :can:· 

'. l~st f:Jio9m: '.1,.0 ::~:1.nuf!.~1?.-..J~ ,s~~g+~ app!li,9ation)· to· an, hour .'(an11!1.tiple 
applio.aj::;);pp.sl· .... i;t'.~e:.:iif!~~a~tje';'):1·s. :P<;J~·i.1;1.:a~ce, level of !'.:!Oo'peration, 
arn~unt,. a.P:d'.. tem:P.e;;:!.\\;1\'l~~ .p~· w~t;er, ! .. t;.enipe;l'.'ature of the. ambient-. air., 
and. ;physical e.nd m~ntal state e+e all· factors regulating the. 
length of the wat~r dousing session. A meQical of~i~e~ ia 
prM.ent. t;.q: mc;inJ.t:i:o~,:· ~ba ·<:ll~~~i.:P(jle' s ,phy13i.l:;.':al. condition. dux,:;Lng the .,.~ 
watel:' ¢J.o;using ... se·s1;1:!.o~.(a), .inqlud.i:rm any indications ·of 
hypothe;imiiei,.. ; Up.o.n:. ~otn););J:et~Oij · c;if · the: w~ter c;l.ousi~S . s~ss.:i.on· ( s·) :, 
the detain~e-·~~ m~,w:e~ ~Q.-anothe.r ro9m, monitored aB :needed by .a" 
medi.ca.1 of.f.i:g~r·,:to rmarq .aga:f:n~t hyppthe.:rmia, and stepi;J ·ar.e · 
taken to ensure the.deh~ine~.is capabls of g~neratin~necessary 
body h~at ·and ·n:ad..ntain normal body funcJtions. 

/~//X.1 
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The Honqr~bl~.Jaok L. Go~damtth III 

(,I; :i: gr~atly C!.PP:t'.e~iate. the assist~nC(;J. o.f .your 
of £ice· and, .. t;he · Depa:i:-t;:ment of. Justice with the CIA 1 s :Oete.ntion 
and Int~r'i'ogation' program. If· possible, we request .·. . . . 
z:-eafiirmat'ion. of. th!=J iegal gu:l.dan.ce p~ov:i.ded by. OLC i:n the . . \ 
'documents o:l.:ted· apove within '6 O days. Monover, any guidi.'!\n~e . 
yo\2:· ch.:~~i 170 .. pZ:ov:~-de on. the :l.nte7i.o~aHon· 'tecilm:lqU'es 4eior.ibed .. 
in this letrter or any oth~.r techm.r;i.ues used in th:l.s program also 
would ·be ..;i.pp:reciated.. of' oou:rse, at your ;request; we will bl.'ief · 
yo~. or ,cleared· me~ers of.your sta;~ on any of the ·in~e~rqg~tion 
tec:ib.niq;ifils· .us19~ :Oy the CI.A as ·pare of t.his. pz-ogl.'am. . 

... . ~ '' . . . . ·, . .. .. 

') Enc1ot"mre 

.·' ' 

. : 

TOl' f.RET// 

soott w .. Murr.er 

4 

' .. 

/N~//X.1 

Salim v. Mitchell _ United States Bates #000966 
Re-redacted version produced on 02/24/2017 

Case 2:16-mc-00036-JLQ    Document 77-5    Filed 03/22/17



" 

., 
i 

., 
' 

.. 

UNCLASSrFIED ii FOR PUBLIC RELEASE 
P.6 

Legal l?dnaiples Appi:l.aal:>le. to CIA 
Detention and !nt$~roga~ion of Captuzad Al-Q~'ida Pe~~oxm.a1 

• Tlie Convention Against Tortu~e and Othsr cruel, Inhurnen, · 
and Degrading Treatment Ol' l?-uni shment ( 11 the Convention,,). : 
applies to the United States·· on.ly irt accordance with 'the 
;2:'08 9r"VatiOl'lS r \tride:pl tandip.~S 1 a:r+O declarations that. th~ 
Unit.-t?d States sul?mit;ted with i~·s· instrument o:( ratificat:l:On ' 
0f th~ Conv~ntion. · 

0 Tlie.Conv6ntion's defin~tion of.torture, as interpreted 
by. the· u. s .. understandings, '_is· idantic::i.'l.1 in all ·mat.ar.,i.al 
.w.ays to: th~ definltio~.df torture contained in lS u.s.c. 
§2340-2340A. The st~ndard for wnat 'constitutes tortu~e 
under §2340-2~40A. and under the convention: is the:c.e·fore · 
identical.· 

0 
• ThE? C,onvent:io.n .. al.i;io provid.ea that .sta!;.e. parties ar.e'.:to 

· uv.4~r~ak~ to prsv~~t other crual 1 inhuman, ·or ·deg~~-diug 
treatment or punishment. Because of u.s.·r~s~rvati~ns 
to. tlifi\ Convention I t.he u. s' obligation to undertake to 
prevent.such treatment.or p~ni$hment extends only t¢· 
Conduct that would ~Orts.ti tute C~el. and inhuman 
treatment und~r the. ~ighth Amendment or would. "shock the 
ccn~ciencen under the Fifth and Fou~teenth Alnendments. 

·Adoitionaily, the Convention permits the use of such 
tr·eatl;\\~t or pt,lrliehmeU:t in exigent. circt.Unstances, su-ch 
as .~ national erneZ"g.ency or w.ar .. 

• customa~y international law imposes rto 'obli~ation~ 
. · r~gax-ding t:ha. treatm<;:!nt o~ al'~.Qa '·ida detainees beyonc;'! ·that 

which the conven:tion, as inte:rpr~ted and understood by the. 
Uni tad State.s. in its reserv--a:tion~ I und.ez-i;itartdings' and 
dee lara ti9ns 1 i-mPoaes ; Th~. convention therefore 
defi:n.:Ltive:\.Y· es.tablishes what: const~tutes tortur$ and ol:'uel, 
inhuman, or degrading. creatment or p~nishme~t for the 
pu~poses. of u.s. inte~ational.law obligations. 

, . CIA ints~rogations of foreign nationals a.re not with:i.n the 
11 apeaial maritime and.· territorial jl,lrisdicti'on" of the 
united.Stat~s w11ere the· interrogation ocours on foreign 
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tsrZ'i t.b:ry. m 'buildings that are not owned or leaseC\ ·by ·or ,- .... 
under . the legal' juiiaO.ictibn .of the tJ .. S. govePJment\ .. The·: 
criminal laws applicable to the special maritime and.' · .. ·: 
territ.oria:l jurisdiction theref.ore d.o not apply to .such. .. .. . 
·inte:r~~ga·t:d.on.s .. The o~l;y two ·~edera1 ·odrn:!.nal statutss. that· 
might; ,apply t.o the$e in.terrogations .are the War Crimes · 
St"atu't~, 19. ·u .. $ ~.c' :§~~43.) and· t~e ·J?l:'Ohi-bition agai:ns't 
tol:'ture, 18 u.s-.c. §~34.0._..23"40A. . .... 

• The federal War Crimes 8t;at:ute, is u.s,c. §2441', doee ·not. 
apply to. al·Qa' i:.da .. because. the -Geneva Conventions and the 
Ha.gue c,onyenf;~Qn lVr· the con,y.ent.ions that the. conduct ·m~st · 

. 'V'io).~te in .ord.er·to violat.t? s~ction 244~, do not apply to 
a;] .. "".'Qei. 1._:l,.qa·. ~.1,.-Q.C!-' itj.a. is ,a. ·non-gov~rnmental inte:rn~tional. · ... 
tar11"·0.i"i$t· p:i;gani'z.atior.i· wh9s~ rne!JIOers cannot be con"Sida:cei:!,. . -. 
l?OWs .. wi:t·hill l;:~e me~ning .o:ll the.-Gen~va Conventions or receive 
.the protections o.f the· Hague Convention IV. Becaµ.sa. thas~e 
comrent'ions do no·t protect a'l~Qa'ida members, condu<:it ·toward· 
those membei-:s cannot .violat~ section 2441. · 

11 The :!,nt.er:r.ogation of al-Qa.t,icla detainees does not·:- .. 
qon-s.titute tortur.e wi-thi~ tpe me<>;nlng of section 2340 wher.e 
the interrcgaGors do not have the apeoif ic intent to cause 
"i;rev-ere physioal or ·mental· pai:q or sufferi.ng." The a.bs.ence 
of sped.fie intent ti. e. ·, .good· f~~~P,) cal! ·be estal:>:J:ished ' . 
thr9ug:µ, among .othea:r:; ·!:thAngs,. evidence of ef~orts to r.ev:i.ew 
relevari~ pro·fes.~ional .literat~e, consulting with e:Xperts'., 
reviswincy evidence q~i~ed ~r~m p~st experience wtere . . 
availabl~ (::i.nc1ud.ini;;r e~er.ien·c~ gained in the -co1.1rse of t:.J. s .. 
interrogations ot detainees l , . p:i:oov:i,ding medical and . . '. 

·psychological .. afe13.ee$rne,nts ·.of .ci, detai'nee (including .the · · ... : · . 
·ability of ·.t11e:· detaine.e: to wH.ha,.tand int'era:ogation w·i:thout. · 
eXX>eri~ncing ·e~vars .. physica,1.'.~r 'men~al pain or suffi;rin9'), · .. 
prqvid.ing medical and. psychological personnel on s:i.t.e au.ring 
t:he ~onduct; C).f ~nter.cc.gatiOna,, or cond.ucting 1.egl?.l. .and. . 
policy i"'eviews· of the· interrogation .pro6.ess ('such as "the 
review of ~eports from· the foterrogr:i,t:l.on facilities .. ana 
vieiits. to tl:lose locations). A s-ood faith. belief neeC\ not be 
a re'asonable .beJ.hiif i. it need only be a:n honest beliet'". . 

. . . 
• The· interrogation of members of al~Qa. 1 ida, who ara· foreign. 

nationals·, do.es not. vioh.t.e the Fifth, .Ei.g:O.th, a,nd .. 
~ourbeen.th JJ>me,n&nents beoaus'e those amendments do not apply. 
The Due Process Clauses of the Fifth and Fo~~teenth · 
Affiertdtnel?ts, which would ba the .ouJ:y clauses .in those . 

2 
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e.menOinent?s" t-ha:t 'doul"d arguably· apply to .t:.he conduct .of. 
:lh'ter±o-gatfon:s:, do: rtot 'apply· e~·tz-aterdtodally. to aliens'., 

· The-· Eighth Amen&nei-it ·:!'fa's no· app1foat:l.on because it ·applies· 
· solel:y. to· th6$e ··persr;ins· upon whom '.criminal sam:ition~· have· 
Bee.ti· ';i:mp.Osed; ... ·'11he detent1on of ·enemy cottibatant·s is in no . 
a:enae :the. impositi0r.i ·of ·a c;;rirnd.nal. aanction and thus the 
-E.i-9-htn · ~iieridmen t do~s· ,not ~pply. ·. - · ... 

,_ .:. \ 

• Tak.i:n,g- all .of the r.a'ievant circ'LUTistaw:ies ·into adcount· (such. 
as the ~Overnment'·:S -'need fat in·fomation to avert terrorist 
a~tivitfes against tne ·un.ieed States and its dthens,· the · 
good fai.tb, .efforts· to avoid i;irbduoing sever.a· phys~<:al oi" . 
'mental paln·-oi sul:fe:ring,. and the· absence of mali'ciotis or 
. sadistie pu:;rpo'se ,by' .those ·.conducting the interrogations)., 
the .. 1fse cf ··t4e:·te.c~iques· a..es:O:tibe'd. below and of -comparabhi-, · 
a.p~:i:bved."'t;echcii~e~ :would .. not const:itute oonduat of 'the 'tyPe· 

· that .. would be orohibited by the ·Fi'fth·, ~ighth, or F-ourtaenth 
Amendments. eveh·WeZo-e they to.be a~pHcable. 

• The ua~ of ·the ~allowing techniqu~s .anO. of compare;1ble, 
approved tecblliques in the·interrogation 'of al~Qa'i<la· 
-detain.e.es hy ·the CI~. does' ·not· v:l.olate any Federal statute or·. 
other law;' where the ClA irit'er.rogat·or'6 do· not specifically 
intend :-to·· cause the ctetaineee to tinde-rgo severe· physical oz• 

·menta:i: 1:iain· or sufferin!if (i ;·e., they ace wit:h the goqid_ faith 
b~Ha'f· that their corid1.1ot will not cause such pain o.i:•-: · 
suffeZ..in9'l : iso'latiqn,. reduced: ca.·i·oric in-take. (so lon~ as 
thti amourit-is ca101:1late\'..1 to maintain the general hea:J.bh of 
t'he ·d~taineesh. dep:d.ve1tion of' reading materiai, 'lo'Ud ·n11.1s:i.c 
or 'whi'te n~ise (at a decibel l.eve:t. ·calculated to avoid . 
darna.ii;e .·ta tue dsta'in.ees• P,eadng}, the attention grasp, · · 

: wa1ii'ng/ the ·f.a.cia.l .hold, tne· .fei.dal slaI.J (insult s'lap), tha. 
abdomfri;;i.l· slap;' cramped -conf·inement, wall standing, $'trees 
pos.fdons, sieep .depriv'a1;.ion, the '\Ase of diapers, th$: uae of 
liarm'leS'$ irtS9CtS t and the watei:; ·board, 
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