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1  The parties to this case have consented to the filing of this
brief as provided for in the Rules of the Court. No counsel for
a party authored this brief in whole or in part, and no person
or entity, other than the amici curiae, made a monetary
contribution to the preparation or subm ission of this brief.

INTEREST OF THE AMICI CURIAE 1

T h e  N a t i o n a l E m p l o y m e n t  Law yers  A s s o c ia -

t io n  (“ N E L A ”), t h e A m e r ic a n  C i v i l L i b e r t ie s

U n i o n (“A C LU ”), a n d  T rial  Law yers  f o r P u b l ic

Jus t ice  (“ T L P J” ) su bm it  th is  b r i e f a s  amici

curiae.

N E L A , a  vo lunta ry  m em be rsh ip  o r g a n i z a ti o n

o f m ore  t h a n 3 , 0 0 0 a t t o rn e y s  n a t i o n w i d e , is  t h e

c o u n t r y ’s  o n ly  p r o fe s si on a l m em be rsh ip  org an i-

z a t io n  o f l a w y e r s w h o  reg ula rly  r e p re s en t

wo rkers  in  em ploym ent,  labor ,  a n d  civil  r ights

d isputes .  A s  part  o f i ts advo cacy  e f f or ts , N E L A

reg ula rly  sup ports  l it ig a t i o n af fect in g  t h e

rights  o f in d iv i d u a ls  in  t h e w o r k p l a c e . N E L A

h a s  f il e d n u m e r o u s amicus curiae brie fs  be fore

t h e U . S . S u p r e m e  Cou rt  a n d  t h e f e d er a l a p p e l -

late  a n d  d is tr i c t cour ts  r e g ar d in g  t h e p r o p e r

i n t e rp r e t a t io n  a n d  a p p l i ca t i o n o f e m p l oy m e n t

d i s cr i m i n a t io n  la w s to  ensu re  t h a t those  la w s

are  fully  e n f o r c ed  a n d  t h a t t h e r ights  o f wo rk-

ers  are  fully  p r o te c te d . S o m e  o f t h e m ore  r e ce n t

c a s e s be fore  th is  Cou rt i n c lu d e :  Wright v. Univer-

sal Maritime Service Corp., 5 2 5  U . S . 7 0  ( 1 9 9 8 );

Faragher v. City of Boca Raton, 5 2 4  U . S . 7 7 5  ( 1 9 9 8 );

Burlington Industries v. Ellerth, 5 2 4  U . S . 7 4 2

( 1 9 9 8 ); Reeves v. Sanderson Plumbing Prods., Inc.,

5 3 0  U . S . 1 3 3  ( 2 0 0 0 ); a n d  Circuit City Stores, Inc. v.

Adams, 1 2 1  S . C t . 1 3 0 2 , 6 9  U . S .L .W . 4 1 9 5

( 2 0 0 1 ).
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N E L A  is  very  fam iliar  with  t h e m a n d a t o ry

a r b it r a tio n  i s su e s  i n v o lv e d  in  th is  c a s e , a s  in

r e ce n t years ,  t h o u s a n d s o f  A m e r ic a n  wo rkers

r e p r e s e n t e d b y  N E L A ’s  m e m b e rs  h a v e  b e e n

f o rc e d  to  exe cute  m and atory  pre-d ispute  e m -

p lo y m e n t arbitra t io n  agre em ents  a s  a  n o n -

ne go tiab le  co n d i t io n  o f th eir  em ploym ent.

N E L A  a n d  i ts m em bers  h a v e  t h e r eb y  d e v e l o p e d

a  u n i qu e  p e r s p e c ti v e o n  t h e i s su e s  ra i s e d b y

these  agre em ents  a n d  th e ir  sp ecific  i m p a c t o n

wo rkers  w h o  h a v e  s u f fe r e d  wo rkplace  dis crim i-

n a t io n .

T h e  A m e r ic a n  C i v i l L iber t i es  U n i o n is  a

n a t i o n w i d e , no np rofit  a n d  n o n p a r t is a n  org an i-

z a t io n  with  ne ar ly  3 0 0 , 00 0  m em bers  d e d i c a t ed

to  t h e p r i n c ip l e s o f l iberty  a n d  equ al i ty  e m b o d -

i e d in  t h e C o n st it u t io n  a n d  th is  n a t io n ’s  civil

r ights  la w s. T h e  W o m e n ’s  Rig hts  Pro jec t  o f t h e

A C L U  has ,  in  part i cu lar ,  a p p e a r e d  b e fo re  th is

Cou rt  o n  n u m e r o u s occ as io n s ,  b oth  a s  d irect

c o u n s e l a n d  a s  amicus curiae, in  c a s e s in v o lv in g

t h e i n t e rp r e t a t io n  o f those  civil  r ights  la w s a n d

t h e p r o p e r  role  o f t h e E E O C  in  enforc in g  t h e

f e d er a l ant id i scr im i n a t i o n  m a n d a t e . Beca use

th is  case  r a i se s  those  q u e s ti on s  once  a g a in , i ts

r e s o lu t i o n is  a  m a t t e r o f s ig n if ic a n t c o n ce r n  to

t h e A C L U  a n d  i ts m em bers .  

T L P J  is  a  nati o n a l p u b l ic  in teres t law  f i rm

t h a t s p e c ia l iz e s in  pr ece de nt -set ting  a n d

soc ia l ly -s igni f i cant  c iv i l l it ig a t i o n a n d  is  d e d i -

c a te d  to  p u r su i n g just i ce f o r t h e vict im s  o f

corp orate  a n d  g o v e r n m e n t a l abuses .  L i ti ga t in g

t h ro u g h o u t t h e f e d er a l a n d  state  courts , T L P J

p r o s e c u t e s c a s e s d e s i g n e d to  adva nce  c o n su m -
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ers ’ a n d  v i c t ims ’ r ights , e n v i ro n m e n t a l protec -

t io n  a n d  s a f et y , civil  r ights  a n d  civil  l i ber t ies ,

o c c u p a ti o n a l hea lth  a n d  em ployees ’  r ights , t h e

p r e s e r v a t io n  a n d  i m p r ov e m e n t o f t h e civil  jus -

t i ce s y s t e m , a n d  t h e p r o t e c ti o n o f t h e p o o r  a n d

t h e pow er less . T L P J  b e l ie v es  th a t  a r b it ra t io n ,

k n o w i n g l y a g r e e d  to  a n d  fairly  s t ru c t u re d , c a n

b e  a  v a lu a b l e m echan ism  f o r r e so lv in g  a p p r o -

priate  l e g al d i s p u t e s. In  t h e past  d e c a d e , h ow -

ever ,  a n  i n cr e a si n g n u m b e r  o f c o rp o r at io n s

h a v e  a t t e m p t e d  to  c a p th eir  s tatutory  a n d  c o m -

m on  law  l iabi l i ty b y  f or c in g  custom ers , e m p l o y -

ees ,  a n d  v e n d o r s  to  par t ic ipate  in  a r b i tr a t io n

s y s t e m s  t h a t are  so  u n f a ir  t h a t m ost  r e a so n -

a b l e pe op le  sim ply  w ill n o t  p u r su e  th eir  c la ims .

T h r e e  y e a r s  a g o ,  T L P J  e s t a b l i sh e d

a  M and atory  A r bi tra t i o n Abu se  P r e v e n t i o n

P ro je c t  to  c o m b a t  such  abuses .  T h r o u g h  th is

projec t , o u r research  h a s  r e v e a l e d t h a t i n d iv i d -

u a l s a re  freq ue nt ly  d e t e r r e d f r o m  p u r su i n g

c laim s  in  a r b i tr a t io n  b y  t h e g r o w in g  a n d  pro -

h i b it iv e  costs  c h a r g e d  in  m a ny  a r b i tr a t io n

system s ; i n d e e d , in  s o m e  cases ,  t h e a r b i tr a t io n

f e e s exce e d  th e  a m o u n t  o f m o n e y  in  d i s p u t e .

W e  su bm it  th is  b r i e f to  b r in g  these  facts  to  th is

Co urt ’s  a t te n t io n — a n d  to  r e v i e w th eir  imp l i ca -

t io n s f o r th is  Co urt ’s  an aly sis  in  th is  c a s e .

SUMMARY OF ARGUMENT

Amici fully  a g re e  w ith  p e t i ti o n e r t h a t t h e

Fo urth  C ir cu it’s  r u li n g im pe rm issib ly  d e p r i v e s

t h e EEOC o f i ts sta tuto ry  p o w e r  to  inve st igate

fully  a n d  s e e k  r e l ie f f o r vict im s  o f d i sab i li ty

d i s cr i m i n a t io n  u n d e r  t h e A D A . W e  wr ite  s e p a -
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ra tely  to  em phas ize  t h a t t h e r u li n g b e l o w  a l so

im pe rm issib ly  d e p r i v e s Mr. Baker o f h i s ind e -

p e n d e n t s u b s t a n ti v e s tatutory  r ig h t to  s e e k  t h e

cos t - fr e e  ass is tance  o f t h e E E O C  in  o b ta in i n g

m ak e-w ho le  r e l ie f u n d e r  t h e A D A . 

A s  a  p r a c ti ca l m atter ,  t h e Fo urth  C i r cu it’s

r u li n g l e a v e s wo rkers  like  M r. B a k e r  with  n o

r e m e d y  at  a ll. T h e  W affle  H ouse  a r b i tr a t io n

a g r e e m e n t i n c o r p o ra t e s t h e p r o c e d u r e s s e t

forth  in  t h e C o m m e r c i a l R u l e s  o f t h e A m e r ic a n

Arb itrat io n  A s s o ci at io n , w h i ch  require  claim -

ants  to  p a y  a  $ 2 , 0 00  filing  f e e jus t to  init iate  a n

a r b it ra t io n , a n d  to  p a y  sub sta n t ia l o n g o in g

d a i ly  f or u m  a n d  a r b i tr a t o r f ees . W affle  H o u s e ’s

a g r ee m e n t  a l so  i m p o s e s  a n  ad d i ti o n a l eco no m ic

burd e n  b y  r e q u ir in g  vict im s  o f d i s cr i m i n a t io n

to  p a y  f o r on e-h alf  o f a l l a r b i tr a t io n  cos ts ,

w h e t h e r  t h e y  ev en tu ally  w in  o r  l o s e , n o t w it h -

s ta n d in g  t h e f e e - a n d  cos t-sh ifting  p r o vi si on s  o f

t h e A D A  a n d  o t h e r f e d er a l a n t i -d i s cr i m i n a t io n

la w s. The se  pr ov isio n s  h a v e  a n  e n o rm o u s

ch illing  e f fec t a n d  erect  a n  eco no m ic  b a r r i er

t h a t c a n n o t  b e  o v e r c o m e  b y  lo w - w a g e  wo rkers

like  M r. Ba ker ,  w h o m  W affle  H ouse  w a s  p a y in g

a  m ere  $ 5 . 5 0 p e r  h o u r be fore  it  f ir e d  h i m — t h e

e q u iv a le n t o f $ 1 1 , 00 0  p e r  y e a r be fore  t a x e s a n d

p a y m e n t o f ba sic  livin g  expen ses .

W e  f u r th e r  wr ite  to  r e sp o n d br iefly  to  t h e “as -

su m [ptio n]”  u n d e r ly in g  t h e q u e s t i on  p r e s e n t e d

to  th is  C o u r t — t h a t  t h e a g r ee m e n t  b e t w e e n

W affle  H ouse  a n d  M r . B a k e r  in  th is  case  w a s

“ v a li d ” a n d  w o u l d h a v e  b e e n  jud icially  e n f o r c e-

a b l e aga inst  M r. B a k e r  in  a  priva te  a c ti on . See

P e t i t io n  f o r Certiorari a t  1 0  n . 2 ; B rief  in  O p -
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p o s i ti o n a t  8 - 9 . W hile  th is  a s s u m p t i o n  a llo w s

t h e Cou rt  dir ect ly  to  reach  t h e q u e s t i on  p r e -

s e n t ed , it  is  w r o n g  a s  a  m a t t e r o f both  law  a n d

fact .  T h e  record  in  th is  case  d e m o n s t r a t es  t h a t

M r. B a k e r  n e i t h e r k n o w i n g l y n o r  vo lunta r ily

a g r e e d  to  arbitra te  a n y  A D A  o r  o t h e r s tatutory

d i s cr i m i n a t io n  c laim s  aga inst  W affle  H o u s e .

T h e  record  fur t h e r d e m o n s t r a t es  t h a t t h e

m and atory  a r b i tr a t io n  p r o c e d u r e s e sta b l is h e d

b y  W affle  H o u s e ’s  a g re e m e n t w e r e ,  in  s e v e ra l

respec ts , n o t  ade qua te  to  protect  h i s s tatutory

r ights . C o n s e q u e n t l y , a l th o u g h  th e  Cou rt  m a y

“ a s s u m e ”  t h e val idity  o f t h e priva te  a g r ee m e n t

b e t w e e n  W affle  H ouse  a n d  M r. B a k e r  in  o r d e r

to  reach  t h e q u e s t i on  p r e s en t e d , it  s h o u ld  m a k e

c le a r t h a t n o  q u e s t i on  c o n ce r n in g  t h e  v a l idity

o f t h a t a g r ee m e n t  h a s  b e e n  p r e s e n t e d o r  is

b e in g  a d d r e s se d . T h e  val idity  o f t h e W affle

H ouse  a g r ee m e n t  with  M r. B a k e r  i s , a t  a

m in im u m , a  m a t t e r o f s u b s ta n t ia l c o n t ro v e r s y .

N oth ing  in  t h e Co urt ’s  o p i n i on  s h o u ld  e n d o r s e ,

ex plicit ly  o r  im plic itly , th e  enfor ceab i l i ty o f

such  a n  a g r ee m e n t  in  a  priva te  a c ti on .

ARGUMENT

AN EMPLOYER CANNOT FORCE ITS WORKERS TO
WAIVE THEIR STATUTORY RIGHT TO SEEK COST-FREE
REPRESENTATION BY THE EEOC IN PURSUING DIS-
CRIMINATION CLAIMS UNDER THE AMERICANS WITH
DISABILITIES ACT.

E ric  Sco tt  B a k e r  w a s  e a r n in g  $ 5 . 5 0 p e r  h o u r

w h e n  r e sp o n d e n t W affle  H ouse  f ir e d  h i m  f r o m

h i s job  as  a  h o t  grill  opera tor , alle ge dly  in

v i o latio n  o f t h e A m e r ic a n s with  D isa bilitie s

Act .  C .A . A p p .  2 9 . A t  $ 5 . 5 0 p e r  hou r , a s su m i n g
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2  The ADA, 42 U.S.C. §12117, incorporates the “powers, reme-
dies, and procedures set forth in” several sections of Title VII.
Among those sections is 42 U.S.C. §2000e-5(f)(1), which
authorizes the EEOC to bring its own civil action against an

(continued...)

M r. B a k e r  w or k e d  4 0  hou rs  p e r  w e e k  f o r 5 0

w e e k s  each  year ,  h i s gross  a n n u a l p r e -t a x

sa lary  w o u l d h a v e  b e e n  $ 1 1 , 00 0 . F o r  l o w - w a g e

wo rkers  like  M r. B a k e r  w h o  h a v e  b e e n  t h e

vict im s o f e m p l o y m e n t d i sc r i m i n a t io n , t h e

statutory  r ig h t to  s e e k  c o s t -f r e e r e p r e s e n t a ti o n

b y  t h e E E O C  m a y b e  t h e o n ly  m e a n i n gfu l

a v e n u e f o r o b ta in i n g m ak e-w ho le  r e l ie f f r o m  a n

e m p l o y e r  t h a t h a s  u n la w fully  d i sc r im i n a t e d . T o

c o n st ru e  W affle  H o u s e ’s  m and atory  a r b i tr a t io n

a g r e e m e n t a s  w a i v in g  t h e s tatutory  r ig h t to

s e e k  t h e E E O C ’s  c o s t -f r e e r e p r e s e n t a ti o n in

p u r su i n g m ak e-w ho le  r e li e f w o u ld  b e  to  d e n y

wo rkers  in  M r. Ba ker ’ s  c i rc u m s t a n c e s  t h e r ig h t

to  b e  f r e e f r o m  u n l aw f u l d i s cr i m i n a t io n .

1. The Americans with Disabilities Act Guarantees
Disabled Americans the Right to Seek Cost-Free
Representation By the EEOC When Their Anti-Dis-
crimination Rights Have Been Violated.

T h e  A D A  g u a r a n t e e s  wo rkers  n o t  o n ly  t h e

r i gh t to  b r in g  i n d iv i d u a l d a m a g e s  a c ti on s  in

f e d er a l o r  state  c o ur t , b u t t h e i n de p e n d en t

r ig h t to  file  claim s  with  t h e E E O C , t h e r eb y

s e ek i ng  t h e E E O C ’s  cost-free ass is tance  in

inv est iga ting  a n d  p r o se c u ti n g claim s  o f wo rk-

p lace  disab i l i ty d is c r im i n a t i o n . See 4 2  U . S.C .

§ 1 2 1 1 7 ; 4 2  U . S.C . §2 00 0(e )-5(f)(1). 2 T h i s statu
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2  (...continued)

employer that it believes has violated the Act. It also provides
that if the EEOC chooses not to file a civil action in its own
name but issues a right to sue letter, “[u]pon application by the
complainant and in such circumstances as the court may deem
just, the court may appoint an attorney for such complainant
and may authorize the commencement of the action without
the payment of fees , costs, or security.” (emphas is supplied).

3  The EEOC provides these services pursuant to Title VII, 42
U.S.C. §§2000e-5 (b), (e), (f), and the ADEA, 29 U.S.C. §626, as
well as the ADA. The Department of Labor provides similar
services pursuant to the FLSA. See 29 U.S.C. §216(c). The
National Labor Relations Board’s Office of General Counsel
provides these services pursuant to the NLRA. See 29 U.S.C.
§160(b), (e). Most state anti-discrimination statutes provide
similar cost-free assistance by state administrative agencies as
well. See, e.g., Cal. Govt. Code §12960-76; S.C. Code Ann. Stats.
§1-13-90(d).

4  See, e.g., 42 U.S.C. §12101(b ) (“It is the purpose of this
chapter – . . . (2) to provide clear, strong, consistent, enforceab le
standards addressing discrimination against individuals with
disabilities; (3) to ensure that the Federal Government plays a

(continued...)

tory  r ig h t to  c o s t -f r e e f e d er a l a s s is t a n c e , e s t ab -

l is h e d  b y  t h e E q u a l  E m pl oy m e n t  Op portu nity

A c t o f 1 9 7 2 , P u b .  L . N o . 9 2 - 2 6 1 , 8 6  Sta t . 1 0 3 , is

m i r r o r e d in  t h e s tatutory  s c h e m e s  o f m ost

o t h e r f e d er a l a n d  state  a n t i -d i s cr i m i n a t io n  a n d

w o r k e r  p r o t e c ti o n s ta tutes . 3 A s  C o n g r e s s  h a s

c o n c lu d e d , t h e E E O C ’s  a c t iv e  i n vo lv e m e n t in

inv est iga ting  a n d  p r o se c u ti n g claim s  o f wo rk-

p lace  d i s cr i m i n a t io n  is  e s s e n ti a l to  a c co m p l is h -

ing  t h e s tatutory  goa ls  o f p r o te c ti n g wo rkers

a n d  d e te r ri n g future  v io la t io n s o f t h e se

critic ally  i m p o rt a n t s tatutory  a n t i- d is c ri m i n a -

t io n  r ights .4
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4  (...continued)

central role in enforcing the standards established in th is
chapter on behal f of individuals with disabilities); see also
General Telephone C o. v. EEOC, 446 U.S. 318, 326 (1980)
(Congress gave the EEOC the “primary burden of litigation
[and] . . . sought to . . . bring about more effective enforcement
of private rights”).

2. As Construed By the Fourth Circuit, Waffle House’s
Arbitration Agreement Impermissibly Forces Workers
to Waive Their Substantive Statutory Right to Seek
the EEOC’s Assistance in Protecting Their Right to Be
Free From Disability Discrimination and Forces Them
to Pay Forum Costs That Undermine Congress’ Efforts
to Lower Economic Barriers for Victims of Discrimina-
tion.

T h i s Cou rt  h a s  rep ea ted ly  s t a t e d t h a t m a n d a -

t o r y , pre-d ispute  a r b i tr a t io n  agre em ents  c a n -

n o t  b e  c o n s t r u e d in  a  m a n n e r  t h a t w ill d e p r i ve

e m p l oy e e s  o f s u b s t a n ti v e s tatutory  r ights .

E m p l o y m e n t  a r b i tr a t io n  agre em ents  e n c o m -

p a s s in g  s tatutory  claim s  are  en forc ea ble  o n ly

i n so f a r a s  t h e y  m ere ly  sh ift  t h e f or u m  in  w h i ch

t h e p r o t e c te d  par ty  m a y s e e k  full  v i n d i ca t i o n o f

such  r ig h t s . See, e.g., Circuit City Stores, Inc. v.

Adams, 1 2 1  S . C t . 1 3 0 2 , 6 9  U . S .L .W .  4 1 9 5 , 4 2 0 1

( 2 0 0 1 ), quoting Gilmer v. Interstate/Johnson Lane

Corp. , 5 0 0  U . S . 2 0 , 2 6 , 2 8  (19 9 1 ) , a n d  Mitsubishi

Motors Corp. v. Soler Chrysler-Plymouth, Inc., 4 7 3

U . S . 6 1 4 , 6 2 8 - 3 2 , 6 3 7  ( 1 9 8 5 ) ( “B y  a g r ee in g  to

arbitra te  a  s ta tutory  claim , a  par ty  d o e s  n o t

f o rg o  t h e sub stan tive  r igh ts  a f fo r d e d  b y  t h e

s t a t u te ; it  o n ly  sub m its to  th eir  r e s o lu t i o n in

a n  ar bitr al,  r a t h e r t h a n a  jud icial,  f or u m ”);

Alexander v. Gardner-Denver, 4 1 5  U . S . 3 6 , 5 1 , 5 6 -

5 8  ( 1 9 7 4 ). T h e  W affle  H ouse  a g r e e m ent,  a s
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c o n s t r u e d b y  th e  Fo urth  Circu it , d o e s  n o t

m ere ly  sh ift  t h e f or u m . I t  e f fects  a n  impe rm is -

sib le  w a iv e r  o f i ts em ployees ’  s u b s t a n ti v e

statutory  p r o te c ti on s  b y  s tr ip p in g  t h e m  o f th eir

r ig h t u n d e r  t h e A D A  a n d  o t h e r s t a t u te s  to  s e e k

t h e c o s t -f r e e ass is tance  o f t h e E E O C  in  o b ta in -

ing  m ak e-w ho le  relie f.

A l t h o u g h C o ngre ss  in  t h e A D A  a n d  o t h e r

a n t i -d i s cr i m i n a t io n  s t a t u te s  g u a r a n t e e d  cost -

f r e e access  to  t h e E E O C , t h e W affle  H o u s e

a r b i tr a t io n  a g r e em e n t  is  a n y th i n g b u t cost -

f r e e . A s  a  c o n d i t io n  o f a p p ly in g  f o r e m p l o y m e n t

a t t h e W affle  H ouse  restau ran t  in  Co lum bus ,

Sou th  C a r o l in a , M r. B a k e r  w a s  r e q u i r e d to

a g r e e  to  arbitra te  a n y  future  em ploym ent-

r e l a te d  claim  “ u nd e r  t h e C o m m e r c i a l A r b i tr a -

t io n  R u l e s  o f t h e A m e r ic a n  A r b i t r a ti o n A s s o c ia -

t io n  in  e f fec t a t  t h e tim e  a  d e m a n d  f o r a r b it r a -

t io n  is  m a d e ”  with  “[t]he  costs  a n d  e x p e n s e s  o f

t h e a r b i tr a t io n  [ t o ] b e  b o r n e e v e n ly  b y  t h e

par t ie s .”  C .A . A p p .  2 6 . A t  t h e tim e  W affle

H ouse  file d  its  m o t i o n  to  c o m p e l  a r b i tr a t io n

( an d  c o n ti n u in g  to  t h e pre sen t),  t h e A A A  C o m -

m e r c i a l A r b i t r a ti o n R u l e s  i m p o s e d  s u b s ta n t ia l

filing  f e e s a n d  o t h e r costs  far  b e y o n d M r.

B a k e r ’s  a bility  to  p a y , i n c lu d i n g : 1 ) a  $ 2 , 0 00

filing  f e e t h a t t h e c la im a n t  h a d  to  p a y  u p  front ;

2 ) a  $ 2 5 0  d a i ly  a d m i n i s t ra t iv e  f e e to  b e  sp lit  b y

t h e par t ie s ;  a n d  3 ) ho ur ly  f e e s f o r t h e i n d iv i d -

u a l a r b i tr a t o r ( o r arb i t rators ) to  b e  sp lit  b y  t h e

part ies , w h i ch  in  e v e n  a  s ingle-a rbitr a t o r case

cou ld  ea sily  reach  a n  a d d i ti o n a l $ 3 , 4 00  p e r  d a y
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5  See C.A. App. 54, 74-79; Cole v. Burns Int’l Security Servs.,
105 F.3d 1465, 1480 n.8 (D.C. Cir. 1997); Paladino v. Avnet
Computer Technologies, 134 F.3d 1054, 1062 & n.2 (11th Cir.
1998) (concurring opinion of Cox, Tjoflat, JJ.). Those fees are
now even higher. See http://www.adr.org/ (AAA Commercial
Dispute Resolution Procedures, as amended September 1,
2000).

Although the applicable AAA Comm ercial Arbitration Rules
provided a minimum filing fee of $500 for claims below $10,000
(with a sliding scale that could raise the threshold filing fee to
as much as $11,000, C.A. App. 78), those Rules stated that
“[w]hen no amount can be stated at the time o f filing, the
minimum fee is $2,000, subject to increase when the claim or
counterclaim is disclosed.” C.A. App. 78. Here, although the
EEOC did not state a specific demand in its complaint (see C.A.
App. 10-11), the combined request for back pay, front pay,
compensatory, and punitive damages certainly was well in
excess of $10,000.

The AAA Comm ercial Arbitration Rules also provided, and
continue to provide, that in addition to the claimant being
required to pay the filing fee up front (C.A. App. 74, 78), “[t]he
AAA may require the parties to deposit in advance of any
hearings such sums of money as it deems necessary to cover the
expense of the arbitration, including the arbitrator’s fee, if any,
and shall render an accounting to the parties and return any
unexpended balance at the conclusion of the case.” C.A. App.
75.

( $ 4 2 5 p e r  h o u r ×  e ig h t hou rs  p e r  da y). 5 

M ere ly  to  b e g i n t h e a r b i tr a t io n  process ,  t h e n ,

M r . B a k e r  w o u l d h a v e  h a d  to  p a y  a t  l eas t

$ 2 , 0 00 — t h e e q u iv a le n t o f 1 0  wee ks ’ sa lary  (in

a  job  wh ere  h e  w a s  f ir e d  a f t e r l ess t h a n o n e

m on th).  B y  t h e e n d  o f a  t w o - w e e k  a r b it ra t io n ,

h i s t o ta l share  o f t h e A A A  a r b i tr a t io n  f e e s

cou ld  h a v e  e x c e e d e d  $ 2 0 ,0 0 0 — t h e  e q u iv a le n t o f

a lm ost  two  years ’  s a l a ry . N o  l o w - w a g e w o rk e r

like  E ric  B a k e r  ca n  a f ford  to  p u r su e  A D A
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rights  in  a r b i tr a t io n  if  fo r c e d to  p a y  such  h i g h

filing  a n d  f or u m  fees .

A s  a  prac t i ca l r e a li ty , b y  f or c in g  i ts wo rkers

to  a r b itrate  a l l e m p l o y m e n t - r e la t e d  claim s

u n d e r  t h e A A A  C o m m e r c i a l A r b i t r a ti o n Ru les ,

W affle  H ouse  h a s  e r e c t e d a n  eco no m ic  h u r d l e

t h a t p r e c lu d e s  those  wo rkers  f r o m  p r o se c u ti n g

th eir  s tatutory  a n t i -d i s cr i m i n a t io n  c la ims .  T h e

ch illing  e f fec t o f those  h i g h th res ho ld  f e e s o n  a

wo rker ’ s  ab ility  to  v ind icate  s tatutory  r ights  is

enorm ous ,  pa rticu larly  wh ere  a s  h e r e , t h e

e m p loyer ,  t h r o u g h t h e ex plicit  term s  o f t h e

a r b i tr a t io n  agre em ent,  h a s  a l so  o v e r r id d e n  t h e

statutory  r ig h t to  cos t-sh ifting  f o r pre v ailin g

p la int i ff s . See 4 2  U . S.C . §  1 2 2 0 5 , 4 2  U . S.C .

§2 00 0e -5(k ). B y  im po sin g  i ts e x p e n s i ve  a r b it r a l

re g im e  o n  wo rkers  a s  a  no n-n eg otia ble  con di-

t io n  o f th eir  em ploym ent,  W affle  H o u se  h a s

effe ctiv ely  un ilate ra lly  o p t e d  o u t o f t h e pr in c i-

p a l s tatutory  e n fo r ce m e n t  m echan ism  c r e a t e d

b y  Con gress  to  d e t e r em ployers  f r o m  e n g a g in g

in  u n l aw f u l disab i l i ty d i s cr i m i n a t io n .

In  Green Tree Financial Corp.-Alabama v. Randolph,

5 3 1  U . S . 7 9 , 1 2 1  S .C t . 5 1 3  ( 2 0 0 0 ), th is  Cou rt

a d d r e s s e d t h e p o t e n ti a l i m p a c t o f b u r d e n s o m e

a r b i tr a t io n  costs  in  c o n si de r in g  “wh eth e r  a n

a r b i tr a t io n  a g r ee m e n t  t h a t d o e s  n o t  m e n t io n

a r b i tr a t io n  co s ts  a n d  f e e s is  un en forc ea ble

because  it  fails  to  affirm ativ ely  protect  a  par ty

f r o m  po ten tia lly  s t e e p a r b i tr a t io n  co sts .”  1 2 1
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6  Although the New York Stock Exchange procedure at issue
in Gilmer also required the payment of forum fees, this Court
did not address the forum fee issue in its opinion, and this
Court may have erroneously believed that the employer paid
all filing and forum fees under the NYSE employment arbi-
tration rules then  in effect . See Green Tree, 121 S.Ct. at 524
(Ginsburg, J., dissenting) (“the ‘who pays’ question presented
in this case did not arise in Gilmer. Under the rules that gov-
erned in Gilmer—those of the New York Stock Exchange—it
was the standard practice for securities industry parties, ar-
bitrating employment disputes, to pay all of the arbitrators’
fees”); see also Cole v. Burns Int’l Security Servs., 105 F.3d at
1483.

S .C t . a t  5 1 7 .6  Beca use  “ th e  a r b itrat i o n  a g r e e -

m e n t  w a s  s il en t w ith  respect  to  p a y m e n t o f

filing  f ees , arb i t rators ’ cos ts , a n d  o t h e r a r b it r a -

t io n  ex pe ns es ,”  a n d  because  th e  record

“ c on t a in [ e d ] ha rd ly  a n y  i n fo r m a t i o n ” a b o u t

w h e t h e r  pla intiff  w o u l d b e a r  such  “ la r g e ar bi-

t r a t io n  cos ts ” pla intiff  w o u l d b e  p r e c lu d e d , a s  a

p r a c ti ca l m atter ,  f r o m  “effe ctiv ely  vin dic atin g

h e r  f e d er a l s tatutory  r ights  in  t h e a r b it r a l

for um .”  Thu s , th is  Cou rt  con clu d e d  th a t “[t]he

‘ r isk ’ th a t  R a n d o l p h w ill b e  s a d d l e d with  p r o -

h i bi t iv e  costs  is  t o o s p e c u la t iv e  to  just ify  t h e

i n v a l id a t i o n o f a n  a r b i tr a t io n  ag re em en t.”  1 2 1

S .C t . a t  5 2 2 .

H e r e ,  b y  contr ast ,  t h e record  e s t a b li s h e s t h a t

a r b i tr a t io n  u n d e r  A A A ’s  C om m erc ial R u le s  is

ino rd ina tely  e x p e n s i ve  f o r a n  h o u r ly - w a g e

wo rker .  M oreove r , a  c laim ant ’ s  e con om ic  bur -

d e n  is  h e i g h t e n e d b y  W affle  H o u s e ’s  ins is tence

t h a t “[t]he  costs  a n d  e x p e n s e s  o f t h e a r b i tr a t io n

sh all  b e  born  e v e n ly  b y  t h e pa rtie s.”  C .A . A p p .

2 6 . Any m a n d atory  a r b i tr a t io n  proced ure  t h a t
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i m p o s e s  f or u m  f e e s a n d  o t h e r costs  o n  a n  A D A

c la im a n t  d e p r i v e s t h a t c la im a n t  o f t h e s u b st a n -

t iv e  s tatutory  r i gh t to  t h e c o s t -f r e e ass is tance

o f t h e E E O C . A n  a g r ee m e n t  c o n t a in ing  such

p r o c e d u r e s c a n n o t  b e  enforce d  w i th o u t vio lat -

ing  t h e A D A  a n d  w ell-e sta bli s h ed  state  c o n -

tract  la w s o f g e n e r a l app l icabi l i ty  t h a t pr oh ibit

e n fo r ce m e n t  o f un con scio na ble  contr acts  a n d

contr acts  t h a t vio late  s t a t u te - b a s e d p u b l ic

p o l ic y . See Doctor’s Associates, Inc. v. Casarotto, 5 1 7

U . S . 6 8 1 , 6 8 6 - 8 7 ( 1 9 9 6 ). T h e  c o n g r e s si o n a ll y -

g u a r a n t e e d  r ig h t to  s e e k  t h e E E O C ’s  a ss is tance

( an d  to  cost -  a n d  f e e -s h i ft in g ) u n d e r  t h e A D A  is

n o  l ess i m p o rt a n t t h a n t h e s tatutory  rig h t to

com pens atory  or  p u n i ti v e d a m a g e s  o r  to  t h e

full  p e r i o d o f t h e statu te  o f l im i t a t i o n . N o n e  o f

these  s u b s t a n ti v e statu to ry  r ights  c a n  b e  t h e

subject  o f a  com pulsory , p re-dispu te  wa iver ,

m a n d a t e d  b y  t h e e m p l o y e r a s  a  c o n d i t io n  o f t h e

w o rk e r ’s  e m p l o y m e n t o r  c o n t in u e d  e m p l o y -

m ent.

M a n y  courts , both  f e d er a l a n d  s t a t e , h a v e

c o n c l u d e d t h a t m and atory  a r b itra t i o n a g r e e -

m ents  im po sin g  h i g h f or u m  f e e costs  are  u n e n -

f o rc e a ble . E i t h e r because  t h e y  vio late  t h e

u n d e r ly in g  statu te  u n d e r  w h i ch  pla intiff  s e e k s

to  vind icate  r ights  o r  b e c au se , a s  a  m a t t e r o f

state  co n tract  law  o f g e n e r a l app l icabi l i ty

u n d e r  S e c t io n  2  o f t h e F e d e r a l A r b i t r a ti o n Act ,

9  U . S.C . § 2 , th e y  vio late  p u b l ic  po l i cy  a s  r e -

f le c t e d in  those  s tatu tes . In  Cole v. Burns Int’l

Security Services, 1 0 5  F . 3 d a t  1 4 6 8  (em ph as is

ad de d),  f o r e x a m p l e , t h e D .C . C ircu it  h e l d :

   In  o u r  v ie w ,  an employee can never be
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required, as a condition of employment, to pay

an arbitrator’s compensation in order to secure

the resolution of statutory claims under Title VII

( an y  m o re  th a n  a n  e m p l o y e e c a n  b e

m a d e  to  p a y  a  j u d g e ’s  sala ry).  I f there  is

a n y  r i sk th a t  a n  a r b i tr a t io n  a g r ee m e n t

c a n  b e  c o n s t r u e d to  r e qu i re  this  resu lt ,

th is  w o u l d su rely  d e t e r t h e b r in g in g  o f

a r b i tr a t io n  a n d  cons t itute  a  de facto f or -

fe i ture  o f t h e e m p l o y e e ’s  s tatutory

r ights .

See also 1 0 5  F . 3 d a t  1 4 8 4  ( “W e  are  u n a wa re  o f

a n y  s i tu a t i o n in  A m e r ic a n  jur ispruden ce  in

w h i ch  a  bene f i c iary  o f a  f e d er a l statu te  h a s

b e e n  r e q u i r e d to  p a y  f o r t h e serv ice s  o f t h e

j u d g e a s s ig n e d  to  h e a r h e r  o r  h i s ca se ”). S i m -

i la r l y, in  Armendariz v. Foundation Health PsychCare

Services, Inc., 2 4  Ca l .4th  8 3  (2 0 0 0 ) , t h e Ca l i for -

n i a S u p r e m e  Cou rt  h e ld  t h a t m and atory  e m -

p lo y m e n t a rb it r a t io n  agre em ents  are  u n e n -

forc ea ble  to  t h e e x te n t t h e y  require  a  s tatutory

c la im a n t  to  p a y  f or u m  f e e s o r  o t h e r a r b it r a l

costs  t h a t e x c e e d  w h a t  w o u l d b e  r e q u i r e d f o r a

filing  in  cour t . 2 4  Ca l .4th  a t  1 1 0 - 1 1 ; accord,

Shankle v. B-G Maintenance Management, 1 6 3  F . 3 d

1 2 3 0 , 1 2 3 3 - 3 5 ( 1 0 th  Cir .  1 9 9 9 ) ; Paladino, supra,

1 3 4  F . 3 d a t  1 0 6 2 . 

T h e  p r o t e c ti o n aga inst  h i g h eco no m ic  h u r d l e s

is  c r it ic a l to  t h e e f fe c t iv e  fun ctio nin g  o f th e

A D A  a n d  o t h e r a n t i -d i s cr i m i n a t io n  s ta tutes .

T h e  A D A , like  T itle  VII ,  s e r v e s i m p o rt a n t

p u b l ic  p o l ic i e s o f c o m p e n s a t i o n  a n d  d e t e r r e n c e .

T h e  b r o a d r e m e d i a l p r o vi si on s  o f these  s t a t u te s

are  d e s i g n e d n o t  o n ly  to  m a k e  v ictim s  o f d i s -
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c r im i n a t i o n  w h o l e , b u t to  s e r v e a s  a  “ sp u r o r

cataly st”  to  i n du c e em ployers  to  “ e n d e a vo r  to

e lim ina te , so  far  a s  p o s s i b le , t h e las t ves t iges ”

o f d i s cr i m i n a t io n . See, e.g., Albemarle Paper Co. v.

Moody, 4 2 2  U . S . 4 0 5 , 4 1 7 - 1 8 ( 1 9 7 5 ). A s  C o n -

g re ss  h a s  n o t e d  in  t h e T itle  V I I conte xt ,  prac -

t ic e s t h a t “lim it  [a  p r e va il in g  pla intiff ’s]  r e c o v -

ery  o f a t torneys ’  f ees , o t h e r f ees , a n d  o t h e r

costs  o f l it ig a t i o n u n d e r  T itle  V I I . . . f rustra te

t h e i n te n t o f C o n g r e s s  to  protect  t h e p u b l ic

int e res t  b y  elim ina ting  e m p l o y m e n t dis crim i-

n a t i o n a n d  to  ensu re  t h a t v i c t ims  o f s u ch  d i s -

c r im i n a t i o n  b e  m a d e  w h o l e  f o r t h e l o s se s  t h e y

h a v e  su ffer ed .”  H . R . R e p .  N o . 40 (II) ,  1 0 2 d

C o n g . , 1s t  Sess .  7 8  ( 1 9 9 1 ) reprinted in 1 9 9 1

U .S .C .C .A .N . 6 9 4 , 7 2 3 . The se  go als  c a n  o n ly  b e

a c h i e v e d if  th e  process  f o r r e so lv in g  s tatutory

claim s  c o n ta in s  essen tia l s a fe g u a r d s aga inst

t h e e r e c t io n  o f eco no m ic  barr iers  t h a t w ill ch ill ,

r a t h e r t h a n e n c o u r a g e , v i n d i ca t i o n o f p r o t e c te d

statutory  r ights .

3. The Waffle House Mandatory Pre-Dispute Arbitration
Agreement Contains No Language Putting Prospective
Workers on Notice That it Effects a Waiver of Their
Statutory Right to Seek Make-Whole Relief From the
EEOC

In  f ra m i n g t h e q u es t io n  p r e s en t e d , t h e P eti-

t io n  f o r W rit  o f Certiorari “ a s sum e[s]”  t h a t M r.

B a k e r  e n t e r e d into  a  “ v a li d ” a r b i tr a t io n  a g r e e -

m e n t  with  W affle  H ouse  t h a t prec lu d e d  h i m

f r o m  p u r su i n g a  priv ate  r ig h t o f a c t io n  f o r

disab i l i ty d is c r i m i n a t io n  in  state  o r  f e d er a l
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7  See Petition for Certiorari at 10 n.2 (“we assume, for pur-
poses of this petition, that Baker and Waffle House entered
into a valid agreement to arbitrate employment-related dis-
putes”); Respondents’ Brief in Opposition at 8-9 (“In its Peti-
tion, the EEOC asks this Court to review the Fourth C ircuit’s
decision only insofar as it relates to the limitation on the
EEOC’s ability to seek ‘make-whole’ relief in a judicial forum
on behalf of Baker”).

cour t .7 O f c o u r s e , e v e n  if t h a t a s s u m p t i o n  we re

t r u e , t h e m ere  fact  t h a t W affle  H o u s e  h a d  a

“ v a li d ” a r b i tr a t io n  a g r ee m e n t  with  M r. B a k e r

d o e s  n o t  m e a n  t h a t i ts a g r ee m e n t  s h o u ld  b e

br oa dly  c o n s t r u e d a s  w a i v in g  M r. Ba ker ’ s

s tatutory  r ig h t to  s e e k  t h e c o s t -f r e e ass is tance

o f t h e E E O C  in  o b ta in i n g m ak e-w ho le  relie f.

H ow ever ,  n o t h in g  in  t h e l a n g u a g e o f  th e

W affle  H ouse  a r b i tr a t io n  a g r e e m e n t  e v e n

pu rpor ts  to  e f fec t such  a  wa iver .  Thu s , e v e n  if

W affle  H ouse  law fully  could f orce  i ts wo rkers  to

w a i v e  th eir  r ig h t to  s e e k  t h e c o s t -f r e e ass i s -

tance  o f t h e E E O C  in  p r o se c u ti n g claim s  o f d i s -

cr imina t ion— wh ich  it  cou ld  not ,  f o r t h e reas o n s

w e  expla in— there  is  n o  ev iden ce  in  th i s case

th a t  M r. B a k e r  k n o w i n g l y a g r e e d  to  s u ch  a

wa iver . Th ere  w a s  n o  “ m e e ti n g o f t h e m ind s.”

W affle  H o u s e ’s  a r b i tr a t io n  a g r e e m e n t  is

com ple tely  s il en t a s  to  a n y  l im i t a t i o n o n  t h e

s c o p e o f t h e E E O C ’s  pro se c u t or ia l o r  r e m e d i a l

a u t h o r it y . T h e  four -senten ce  a r b i tr a t io n  a g r e e -

m e n t  ( w r i tt e n  in  t h e t in ies t o f s e v en - po in t  t y p e ,

s m a l l e r t h a n e v e n  t h e c o p yr ig h t i n fo r m a t i o n )

m ere ly  s ta tes :

T h e  p a r t ie s  a g r e e  t h a t a n y  d i sp u te  o r

c la im  c o n ce r n in g  Ap pl ican t ’s e m p l o y -
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m e n t  with  W aff l e  H o u s e , In c.,  o r  a n y

subs id iary  o r  Fran ch ise  o f W affle  H o u s e ,

In c.,  o r  t h e term s , c o n d it io n s o r  ben ef i ts

o f such  em ploym ent,  inc lud ing  w h e t h e r

such  dispu te  o r  claim  is  a r b it r a bl e , w ill

b e  s e t t le d  b y  b in d in g  a r b it ra t io n . T h e

a r b i tr a t io n  p r o c e e d in g s  sh all  b e  c o n -

d u c t e d  u n d e r  t h e C o m m e r c i a l A r bi tra -

t io n  R u l e s  o f t h e  A m e r i ca n  A r b i t r a ti o n

A s s o c i a ti o n in  e f fec t a t t h e tim e  a  d e -

m a n d  f o r a r b i tr a t io n  is  m a d e . A  d e c i si o n

a n d  aw ard  o f t h e a r b i tr a t o r m a d e  u n d e r

t h e said  r u l e s sh all  b e  e x c l u s iv e , fina l

a n d  b in d in g  o n  both  par t ies , th eir  he i rs ,

executors ,  adm in is t rators , successors

a n d  ass igns .  T h e  costs  a n d  e x p en se s  o f

t h e a r b i tr a t io n  sh all  b e  born  e v e n ly  b y

t h e par t ies .

C .A . A p p .  2 6 . T h i s a g r ee m e n t  w a s  n o t  ade qua te

to  p u t M r. B a k e r  o n  not i ce  t h a t b y  a p p ly in g  f o r

e m p l o y m e n t with  t h e W affle  H ouse  r e st a u ra n t

in  C o lu m bus ,  Sou th  C a r o l in a , h e  w o u l d b e

p r e cl u di n g t h e E E O C  f r o m  litiga ting  a n y  A D A

claim  f o r d a m a g e s  o r  o t h er  m ak e-w ho le  r e l ie f

o n  h i s b e h a l f. Th ere  is  n o  re ference  to  t h e

E E O C  in  th is  a rb i t ra t i o n l a n g u a g e . N o r is

there  a n y  ex plicit  w a i v e r  o f M r. Ba ker ’ s  s ta t u -

tory  r ig h t u n d e r  t h e A D A  ( o r a n y  o t h e r s t a t u te )

to  coop erate  with  t h e E E O C  o r  to  be ne fit  f r o m

a n y r e l ie f a c h i e v e d b y  t h e E E O C — w h e t h e r

a c c o m p l i s h e d t h r o u g h l it ig a t i o n , a r b i tr a t io n  o r

m e d i a ti on . See C .A . A p p .  3 0 . A p p l yi n g w e ll-

e s t a b li s h e d p r i n c ip l e s o f contract  c o n st ru c ti on ,

t h e W affle  H ouse  a r b i tr a t io n  a g r ee m e n t  t h e r e -
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8  See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S.
52, 62 (1995) (citations omitted) (“respondents cannot overcome
the common-law rule of contract interpretation that a court
should construe ambiguous language against the interest of the
party that drafted it. . . . The reason for this rule is to protect
the party who did  not choose the language from an unintended
or unfair result”); Restatement (Second) of Contracts §206
(1979) (“In choosing among the reasonable meanings of . . . [an]
agreement or a term thereof, that meaning is generally
preferred which operates against the [drafting] party . . .”);
First Options v. Kaplan, 514 U.S. 938, 947 (1995) (citations
omitted) (“the basic objective [is] to ensure that . . . arbitration
agreements, like other contracts, ‘are enforced according to
their terms,’ and according  to the intentions of the parties”); cf.
Wright v. Universal Maritime Service Corp., 525 U.S. 70, 79
(1998) (emphasis in original) (“what federal law requires . . . is
not a question which should be presumed to be included within
the arbitration requirement”).

f ore  s h o u ld  n o t  b e  c o n s t r u e d a s  p r e cl u di n g t h e

E E O C  f r o m  s e ek i ng  t h e full  r a n g e  o f s tatutory

rem edies , inc lud ing  i n d iv i d u a l relie f.8

E v e n  t h o u g h  amici are  r e q u i r e d t o  a c c e pt  f o r

p u r p o s e s o f b r ie fi n g in  th is  c a s e  th a t  W affle

H ouse  cou ld  h a v e  e n f o r c ed  it s  a r b i tr a t io n

a g r ee m e n t  aga inst  M r. B a k e r  in  a  priva te  civil

a c t io n  f o r dam ages ,  see supra a t  1 3 - 1 4 &  n . 7 , w e

vig oro us ly  dispu te  t h e truth  o f t h a t assu m p -

t io n , a n d  c o n te n d  t h a t t h e W affle  H ouse  a g r e e -

m e n t  w o u l d n o t  b e  jud icially  en forc ea ble

aga inst  M r. B a k e r  in  any p r o c e e d in g . B e c a u se

t h a t i ss u e o f enfor ceab i l i ty is  n o t  be fore  t h e

Co urt ,  how ever ,  i n st e a d o f a r g u in g  t h e p o in t  a t

l en g t h , w e  m ere ly  request  t h e Cou rt  to  m a k e

ex plicit  in  i ts o p in i on , to  av oid  fut ure  c o n fu -

s io n , t h a t t h e E E O C  d i d n o t  c h a ll en g e  t h e

val idity  of th e  W affle  H ouse  a g r ee m e n t  o r  i ts
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enfor ceab i l i ty aga inst  M r. Ba ker ,  a n d  t h a t t h e

Co urt ’s  o p i n i on  s h o u ld  n o t  b e  c o n s t r u e d a s

e n d o rs in g  t h a t a s su m p t i on .

T here  are  a t  l eas t t h r e e r e a so n s w h y ,  in

amici’s  v i e w , t h e a s s u m p t i o n  o f val idity  is  incor -

rect .  First ,  a s  p o in t e d  o u t in  t h e d is s en t b y

J u d g e  K i n g , u n d e r  a p p lica ble  Sou th  C a r o li n a

law  n o  “contr act”  w a s  f o r m e d  b e t w e e n  M r. B a k -

e r  a n d  t h e W affle  H ouse  r e st a u ra n t w h e r e  h e

w o r k e d . Pe t . a t  2 3 a - 2 7 a . S e c o n d , a s  f u r th e r

p o i n t e d o u t b y  J u d g e  K i n g , W affle  H o u s e ’s

m and atory  a rb i tr a t io n  a g r ee m e n t  u n l aw f u ll y

d e p r i v e d M r. B a k e r  o f s p e c if ic  s ta t u t o ri ly -

p r o t e c te d  r ights , a n d  w a s  t h u s i n v a li d both  a s

a  v i o la t i o n o f t h e s u b s t a n ti v e statu te  a n d  u n d e r

state  contract  p r i n c ip l e s o f g e n e r a l a p p li ca t io n .

Pe t . a t  2 6 a - 2 7 a n . 1 6 . T h i rd , m and atory  p r e -

dispu te  a r b it r a t io n  agre em ents  i m p o s e d  a s  a

no n-n eg otia ble  c o n d i t io n  o f e m p l o y m e n t d o  n o t

con tain  t h e e s s e n ti a l ele m en t of “v olu nt ar ine ss ”

t h a t Con gress  r e q u i r e d u n d e r  T itle  V I I a n d  t h e

A D A  a n d  t h a t m a k e  a r b i tr a t io n  a g r e e m e nts  a

m a t t e r o f “cons ent ,  n o t  co er cio n.”  See, e.g.,

Mastrobuono, supra, 5 1 4  U . S . a t  5 7 , quoting Volt

Info. Sciences, Inc. v. Bd. of Trustees, 4 8 9  U . S . 4 6 8 ,

4 7 9  ( 1 9 8 9 ); see E E O C  Pol i cy  S t a te m e n t  o n

M and atory  B i n d in g  A rbitra tion  of E m p l o y m e n t

D i s cr i m i n a t io n  D i s p u t e s a s  a  Co nd it ion  o f

Em ploym ent,  N o . 9 1 5 0 0 2  ( Ju l y 1 0 , 1 9 9 7 ) ;

N a t io n a l A c a d e m y  o f Arb i t rators ’ S t a t e m e n t

a n d  Gu ide l ines , 1 0 3  D a i ly  L a b o r  R e p .  (B N A ) E -

1  (M ay  2 9 , 1 9 9 7 ) ; C o m m i s s i o n o n  t h e Fu ture  o f

W ork er-M a n a g e m e n t R e l at io n s Rep ort  a n

Recom m enda t ions , 1 9 9 4  D a i ly  L a b o r  R e p .
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9  The ADA provides that “[w]here appropriate and to the
extent authorized by law, the use of alternative dispute
resolution, including . . . arbitration is encouraged.” 42 U.S.C.
§12212. The legislative history explains that this provision
clarified Congress’ intent that employers should not be per-
mitted to force workers to forfeit the statute’s guaranteed
access to a court and a jury trial. See, e.g., H.R. Rep. No. 485,
101st Cong., 2d Sess., Pt. 3 at 76-77 (1990) (“The Committee
believes that any agreement to submit disputed issues to ar-
bitration, whether in the context of a collective bargaining
agreement or in an employment contract, does not preclude the
affected person from seeking relief under the enforcement
provisions of this Act”); H.R. Conf. Rep. No. 596, 101st Cong.,
2d Sess. 89 (1990) (“It is the intent of the conferees that the use
of these alternative dispute resolution procedures is completely
voluntary. Under no condition could an arbitration clause in a
collective bargaining agreement or employment contract
prevent an individual from pursuing their rights under the
ADA”). When Congress incorporated  this same language into
Title VII the following year, see P.L. 102-166 §118, 105 Stat.
1071 (1991) codified as a historical and statutory note to 42
U.S.C. §1981, Congress  again clarified that the “proviso is
intended to supplement, not supplant, remedies provided by
Title VII, and is not to be used to preclude rights and remedies
that would otherwise be available.” 137 Cong. Rec. H9505-01,
H9530 (Nov. 7, 1991).  

The degree of “voluntariness” needed to render a mandatory
arbitration agreement enforceable has never been squarely
addressed by this Court in any case, let alone in a case under
the ADA. In Gilmer, 500 U.S. at 33, for example, a case arising
under the ADEA, the Court avoided the voluntariness issue by
noting that although  Mr. Gilmer, as a securities industry
broker, was required to sign a Form U-4 Registration Form and
thereby to register with  a national securities  exchange, there
was “no indication that Gilmer . . . was coerced . . . into
agreeing to the arbitration clause in his registration
application.”  In Wright, 525 U.S. at 82 n.2, which was an ADA
case, the Court explicitly reserved the voluntariness question,

(continued...)

(B N A ) 1 0 5  ( Ju n e  3 , 1 9 9 4 ) .9
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9  (...continued)

stating: “Our conclusion that a union waiver of employee rights
to a federal judicial forum for employment-discrimination
claims must be clear and unmistakable means  that, absent a
clear waiver, it is not ‘appropriate,’ within the meaning of this
provision of the ADA, to find an agreement to arbitrate. We
take no position, however, on the effect of this provision in
cases where a CBA clearly encompasses employment-
discrimination claims, or in areas outside collective bar-
gaining.”
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10  As the California Supreme Court recently concluded in
Armendariz v. Foundation Health Psychare Services, Inc., 24
Cal.4th 83 (2000):

[I]n the case of preemployment arbitration contracts,

(continued...)

4. If a Victim of Discrimination Had the Same Rights in
Arbitration as in Court, an Employer Would Have No
Incentive to Require the Victim’s Discrimination Claim
to be Split Between an Arbitration Forum and a
Judicial Forum

T h e  F o urth  C ir cu it’s  an aly sis  rests  u p o n  t h e

u n s t a t e d a s s u m p t i o n  t h a t W a ffle  H o u s e ’ s

m and atory  a r b i tr a t io n  p r o g r am  p r o v i d e s a  fa i r ,

a l te r n a t iv e  f or u m  f o r v i n d i ca t i o n o f M r. Ba ker ’ s

s tatutory  a n t i -d i s cr i m i n a t io n  r ights  t h a t is

e q u iv a le n t in  a l l m a t e r i al resp ects  to  t h e jud i-

c ia l f or u m . L o g i c a ll y , how ever ,  if t h a t “sepa rate

b u t e q u a l ” f or u m  a s s u m p t i o n  we re  t r u e , W affle

H ouse  w o u l d h a v e  h a d  n o  i n c e n ti v e to  u r g e  a n y

l im i t a t i o n o n  t h e E E O C ’s  auth ority  to  p u rs u e

r e l ie f in  th is  c a s e .

I t  is  n e i t h e r e f fi c ie n t  n o r  e c o n o m i ca l to  liti-

gate  a  sin gle  claim  in  two  d if fe r en t f o rum s . T h e

only p r a c ti ca l r e a s o n w h y  W affle  H ouse  cou ld  b e

ins istin g  t h a t t h e r e m e d i a l iss u e s  b e  d i v id e d

b e t w e e n  a  jud icial  a n d  a n  a r b it r a l f or u m  is

because  those  two  f or u m s  are  not tru ly  e q u a l —

e i th e r  because  t h e w o r k e r  w ill g e t  l e ss  r e li e f

f r o m  a n  a r b i tr a t o r t h a n a  cour t , o r  because  t h e

w o r k e r  c a n n o t  a f ford  t o , o r  is  o therw ise c h i ll e d

f r o m , ind i v id u a l ly  p u r su i n g h i s r ights  in  t h e

a rb i t ra t i o n f or u m  a t all.  A n d  t h a t i s , ind e e d ,

w h a t  t h e s t u d i e s s h o w  to  b e  t r u e .10
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10  (...continued)

the economic pressure exerted by employers on all but
the most sought-after employees may be particularly
acute, for the arbitration agreement stands between
the employee and necessary employment, and few
employees are in a position to refuse a job because of
an arbitration requirement. While arbitration may
have its advantages in terms of greater expedition,
informality, and lower cost, it also has, from the
employee’s point of view, potential disadvantages:
waiver of a right to a jury trial, limited discovery, and
limited judicial review. Various studies show that
arbitration is advantageous to employers not only
because it reduces the costs of litigation, but also
because it reduces the size of the award that an
employee is likely to get, particularly if the employer
is a “repeat player” in the arbitration system.
(Bingham, Employment Arbitration: The Repeat Play-
er Effect (1997) 1 Employee Rts. & Employment Policy
J. 189; Schwartz, [Enforcing Small Print to Protect Big
Business: Employee and Consumer Rights  Claims in
an Age of Compelled Arbitration, 1997 Wis. L. Rev.
33,]60-61.) It is perhaps for this reason that it is
almost invariably the employer who seeks to compel
arbitration. (See Schwartz , supra, 1997 Wis. L. Rev. at
pp. 60-63.)

Id. at 115 (emphasis supplied ).

W affle  H ouse  d o e s  n o t  dispu te  t h a t t h e E E O C

is  a l re a d y  in  cour t , s e ek i ng  injun ct iv e  a n d

o t h e r p r o s p e c ti v e r e l ie f o n  b e h a l f o f M r. B a k e r

o r  a n y  o t h e r w o r k e r  f ou n d  to  b e  t h e vict im  o f

d i s cr i m i n a t io n . Beca use  t h e u n d e r ly in g  facts  o f

h i s case  are  already b e in g  p r e se n te d  to  t h e

dis tr i c t cour t , r e q u ir in g  M r. Ba ker ’ s  i n d iv i d u a l

d a m a g e s  claim s  to  b e  p u r s u e d  in  a n  a r b i tr a t io n

r a th e r  t h a n b y  t h e E E O C , in  i ts a l r e a d y -o n g o -

ing  l it ig a t i o n , cou ld  o n ly  increase W affle  H o u s e ’s
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c o s ts , b y  f or c in g  it  to  adju dicate  ov erla pp in g

i s su e s  in  two  se p a rate  f o rum s . O n l y if those

f o ru m s  are  n o t  e q u iv a le n t cou ld  W affle  H o u s e

be ne fit  f r o m  t h e p o s i ti o n it  asser ts  in  th is

Co urt .

CONCLUSION
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