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DECLARATION OF JEAN-DAVID BARNEA 

 
I, Jean-David Barnea, pursuant to 28 U.S.C. § 1746, declare under the penalty of perjury 

as follows: 

1. I am an Assistant United States Attorney in the Southern District of New York.  I 

am counsel to the Government in the above-captioned action.   I make this declaration in support 

of the Government’s motion for summary judgment and related relief to the best of my 

knowledge based on information I have received in the performance of my official duties. 

2. On May 13, 2011, the Department of Defense (“DoD”) made a production of 

documents to Plaintiffs in this action pursuant to the “Second Stipulation and Order Regarding 
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Document Searches, Processing, and Production by the U.S. Department of Defense” [Docket 

No. 44], which had been entered by this Court on August 2, 2010.   Attached as Exhibit A to this 

Declaration is a true and correct copy of the cover letter that accompanied this production.  This 

production mistakenly included two copies of the classified “Document” described in the 

attached brief and Declaration of Deputy Assistant Secretary of Defense William Lietzau. 

3. On May 25, 2011, the undersigned received an email from Hina Shamsi, counsel 

to Plaintiffs in this action, relating to the Document.  Attached as Exhibit B to this Declaration is 

a true and correct copy of this email. 

4. The day following receipt of the email described above, after consultation with 

DoD, the undersigned contacted counsel for Plaintiffs by telephone and conveyed DoD’s request 

that Plaintiffs return the Document to DoD.   The parties engaged in discussions relating to this 

request, but ultimately Plaintiffs did not agree to return the Document to DoD. 

5. Attached as Exhibit C to this Declaration is a true and correct copy of the 

Supplemental Declaration of Frances R. Hourihan, filed on May 12, 2006 in the case Al-

Haramain Islamic Foundation, Inc. v. Bush, No. 06 Civ. 274 (KI) (D. Or.) [Docket No. 32-3], 

which was retrieved from PACER. 

6. Attached as Exhibit D to this Declaration is a true and correct copy of an order 

entered on January 30, 2006 in the case United States v. Holy Land Foundation, No. 04 Cr. 240 

(N.D. Tex.) [Docket No. 267], which was retrieved from PACER.  Attached as Exhibit E to this 

Declaration is a true and correct copy of the Government’s Motion for Return of Classified  
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Material and Memorandum in Support, filed in the Holy Land case on September 16, 2005 

[Docket No. 205], which was also retrieved from PACER. 

I declare under penalty of perjury that the foregoing is true and correct. 

Signed this 13th day of July, 2011, in New York, New York. 
 

 
 

__s/Jean-David Barnea________________ 
JEAN-DAVID BARNEA 
Assistant United States Attorney 
Southern District of New York 
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BY FEDERAL EXPRESS 
Hina Shamsi 
Jonathan Manes 
American Civil Liberties Union Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 

U.S. Department of Justice 

United States Attorney 
Southern District of New York 

86 Chambers Street, 3rd Floor 
New York, New York 10007 

May 13,2011 

Re: ACLUv. Dep't of Defense, et al., No. 09 Civ. 8071 (BSJ) (FM) 

Dear Ms. Shamsi and Mr. Manes: 

Pursuant to our discussions about the Department of Defense's prior productions pursuant 
to Paragraph 2 of the Second Stipulation and Order Regarding Document Searches, Processing 
and Production by the U.S. Department of Defense (the "DoD Stipulation"), entered in the 
above-referenced case on August 2, 2010, enclosed please find two sets of documents: 
(1) Unclassified Summaries, Recommendation Memoranda, and Convening Authority 
Memoranda ("CAMs"), I for eleven detainees '\iVhose DRB proceedings took place on June 2-3, 
2010, and thus predated the DRB proceedings for which such files were previously provided to 
under the DoD Stipulation, which documents are Bates-numbered BAGRAMICENTCOMI 
001329-1590 and 1653-1659; and (2) certain files (summary transcripts of the DRB hearings in 
question, CAMs from subsequent DRB proceedings for the same detainees and/or release or 
transfer memoranda) concerning the approximately thirty detainees who had DRB proceedings 
between September 1, 2009 and March 31, 2010 but for whom DoD has not previously produced 
CAMs to you under the DoD Stipulation, which documents are Bates-numbered BAGRAMI 
CENTCOMIOO 1591-1652. 

Please note that some of the information on the produced documents has been redacted 
pursuant to various FOIA exemptions, as marked on the documents. 

ICapitalized terms not defined herein have the same meanings as given to them in the 
DoD Stipulation. 
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Hina Shamsi, Esq. 
Jonathan Manes, Esq. 
May 13,2011 
Page 2 

Please contact us with any questions about these documents. 

By: 

EncIs. 

Very truly yours, 

PREET BHARARA 
United States Attorney 
Southe D' ri of New York 

DBARNEA 
MORGAN 

Assistant United States Attorneys 
Telephone: (212) 637-2679/2699 
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Barnea, Jean-David (USANYS)

From: Hina Shamsi [hshamsi@aclu.org]
Sent: Tuesday, May 24, 2011 2:35 PM
To: Barnea, Jean-David (USANYS)
Cc: Jonathan Manes
Subject: Bagram FOIA production

Dear J.D., 

In reviewing the documents last produced to us, we have identified two pages (BAGRAM-CENTCOM-1573 
and 1577) that contain an Enduring Security Threat Assessment form.  There appears to be an error here.  We 
believe the error is that DOD has withheld such forms in other instances in its production; there is nothing in the 
form that should not be made public.  Your client may, however, believe that production is inadvertent.  We 
propose that the best way forward is for DOD to move expeditiously to declassify the form.  We would like to 
post the documents we have received on our website this week.  Please let us know how you would like to 
proceed. 

Thanks, 

Hina  

___________________________________ 

Hina Shamsi 

Director, National Security Project  

American Civil Liberties Union           

125 Broad St., 17th Floor | New York, NY 10004 

(ph) 212 284 7321 | (fax) 212 549 2654  

  

This message may contain information that is confidential or legally privileged. If you are not the intended 
recipient, please immediately advise the sender by reply E-mail that this message has been inadvertently 
transmitted to you and delete this E-mail from your system. 
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

VS.

HOLYLAND FOUNDATION FOR
RELIEF AND DEVELOPMENT (01),
SHUKRI ABU BAKER (02),
MOHAMMAD EL-MEZAIN (03),
GHASSAN ELASHI (04),
HAITHAM MAGHAWRI (05),
AKRAM MISHAL (06),
MUFID ABDULQADER (07), and
ABDULRAHMAN ODEH (08),

Defendants.

)
)
)
) CRIMINAL ACTION NO.
)
) 3:04-CR-240-G
)
)
)
)
)
)
)
)
)
)
)

ORDER

On January 6, 2006, the court conducted a status conference in this case. 

Before the court was the government’s motion for return of classified material

(“motion to return”) and the government’s motion for an order requiring the

defendant’s response to the motion to return and all subsequent related pleadings to

be filed under seal (“motion to seal”).  In the status conference, the court issued
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* Jack Molinard has informed the court that he wishes to store these
documents in a locked safe in the court’s chambers.

- 2 -

orders relating to (1) the government’s motion for return, (2) the government’s

motion to seal, and (3) possible amendments to the current scheduling order.

The court considered the government’s motion for return and made the

following orders.  It is therefore ORDERED that:

1. the government’s motion to return is GRANTED;

2. all written documents that are currently in the original
defense room be taken into the possession of the court
security officer assigned to this case, Jack Molinard;*

3. the court security officer remove a set of surveillance
compact disks, that the government has identified by
number, and take them into his possession; and

4. the government make a substitute production to the
defense.  This substitute production must consist of the
documents that the government intentionally produced to
the defense, but were subsequently taken into the court
security officer’s possession pursuant to the above order. 
This substitute production must also contain replacement
compact disks for the compact disks that were taken into
the court security officer’s possession pursuant to the above
order.

The court also considered the government’s motion to seal and made the

following orders.  It is therefore ORDERED that:

5. the government’s motion to seal is DENIED;

6. the government review the documents that the motion to
seal references, within the next ten (10) days, and propose
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redactions that the government thinks are necessary to
protect the classified information;

7. once the court receives the government’s proposed
redactions, counsel for the defendants shall make
objections or comments to the proposal, if any, within ten
(10) days; and

8. the clerk of the court unseal all filings relating to the
government’s motion for return after the court orders the
appropriate redactions.

The court also considered amending the current schedule in this case and made

the following order.  It is therefore ORDERED that:

9. the government and counsel for the defense submit to the
court, within ten (10) days, a proposal for amendments to
the schedule in this case.  This proposal should include the
parties reasons for why a particular amount of time is
needed for each proposed amendment.

January 30, 2006.
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