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Plaintiffs file this Supplemental Statement of Undisputed Facts to support their Motion 

for Summary Judgment.  The Supplemental Statement, which plaintiffs file in accordance with 
Local Rule 56.1(a), describes facts asserted in the affidavits of Steven M. Bellovin, Stephen 
Gillers, Christopher L. Hedges, and Scott McKay, all of which plaintiffs have filed herewith. 
Since the government has cross-moved for summary judgment, plaintiffs would ordinarily have a 
separate obligation to file a statement responding to the government’s statement of undisputed 
facts.  Local Rule 56.1(b).  Here, however, the government has failed to file a Local Rule 56.1(a) 
statement to which plaintiffs can respond. This failure is “sufficient grounds to dismiss the 
motion.”  Howard v. City of New York, 302 F. Supp. 2d 256, 259 (S.D.N.Y. 2004) (Koeltl, J.).  
Finally, while the government has filed a statement under Local Rule 56.1(b), the statement is 
deficient because it relies only on unsupported denials of plaintiffs’ Rule 56.1(a) statement but 
does not provide citations to admissible evidence, as required by the rule.  Accordingly, all facts 
asserted in plaintiffs’ 56.1(a) submission must be deemed admitted to the extent they are 
supported by factual proffers in the record.  Giannullo v. City of New York, 322 F.3d 139, 140 
(2d Cir. 2003). 

 
1. In the 1970s, Americans’ international communications were transmitted essentially 

evenly between satellite and transoceanic cable.  Bellovin Decl. ¶¶7-9. 
 

2. Plaintiffs are harmed by the challenged law.  
  

A. Plaintiffs’ work requires them to engage in sensitive and sometimes privileged 
telephone and e-mail communications with colleagues, clients, journalistic 
sources, witnesses, experts, foreign government officials, and victims of human 
rights abuses located outside the United States.  Hedges Decl. ¶4; McKay Decl. 
¶¶5, 7, 9, 11-12; Gillers Decl. ¶15. 

 
B. Some of the plaintiffs communicate by telephone and e-mail with people the U.S. 

government believes or believed to be associated with terrorist organizations. 
McKay Decl. ¶¶3, 5-7, 11-12. 

 
C. Some of the plaintiffs communicate by telephone and e-mail with people located 

in geographic areas that are a special focus of the U.S. government’s 
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counterterrorism or diplomatic efforts.  Hedges Decl. ¶¶4, 7; McKay Decl. ¶¶ 5, 
12. 

 
D. Plaintiffs exchange information that constitutes “foreign intelligence information” 

within the meaning of the FAA.  Hedges Decl. ¶7; McKay Decl. ¶¶5, 7, 12. 
 

E. Because of the nature of their communications and the identities and geographic 
location of the individuals with whom they communicate, plaintiffs reasonably 
believe that their communications will be acquired, retained, analyzed, and 
disseminated under the challenged law.  Hedges Decl. ¶¶6-7; McKay Decl ¶¶ 4, 6; 
Gillers Decl. ¶¶13, 16, 23. 

 
F. The FAA compromises plaintiffs’ ability to locate witnesses, cultivate sources, 

gather information, communicate confidential information to their clients, and 
engage in other legitimate and constitutionally protected communications.  
Hedges Decl. ¶¶8-9; McKay Decl. ¶¶ 10-11, 13-14; Gillers Decl. ¶¶10, 12, 23. 

 
G. Plaintiffs have ceased engaging in certain conversations on the telephone and by 

e-mail.  Hedges Decl. ¶¶8-9; McKay Decl. ¶¶8, 10. 
 

H. The FAA forces plaintiffs to take costly and burdensome measures to protect the 
confidentiality of sensitive and privileged communications.  Hedges Decl. ¶¶8-9; 
McKay Decl. ¶¶8, 10-11, 14. 

 
I. Because the FAA inhibits their ability to communicate by telephone and e-mail 

with sources, clients, and others essential to their work, some plaintiffs must now 
travel long distances to meet personally with individuals.  Hedges Decl. ¶9; 
McKay Decl. ¶10. 

 
J. Plaintiff attorneys have an ethical obligation to avoid communicating confidential 

information about client matters over telephone, fax, or e-mail if they have reason 
to believe that it is likely to be intercepted by others.  McKay Decl. ¶¶8-11, 14; 
Gillers Decl. ¶¶10-23. 

 
K. The threat of surveillance under the new law has a much greater impact on 

plaintiffs’ work than other kinds of U.S. government surveillance.  Hedges Decl. 
¶6; McKay Decl. ¶¶13-14; Gillers Decl. ¶21. 
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Respectfully submitted, 
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